
ASARCOLLC, 

Plaintiff, 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

Case No. 4:11-cv-00864 JAR 

NL INDUSTRIES, INC., et al., 

) 
) 
) 
) 
) 
) 
) 
) Defendants. 

4831-7879-1964.2. 

DEFENDANT UNION PACIFIC RAILROAD COMPANY'S 
RESPONSE TO ASARCO LLC'S LONE PINE BRIEF 

ED_000859_00001362-00001 



TABLE OF CONTENTS 

I. Introduction ......................................................................................................................... 1 

II. Background ......................................................................................................................... 1 

A. Asarco Reduced Its Liabilities by Over Sixty Percent Through 
Bankruptcy, But Seeks Further Financial Gain Through CERCLA 
"Contribution" Actions ........................................................................................... 1 

B. The SEMO Litigation ............................................................................................. 3 

C. The "SEMO Sites" in the Asarco Settlement and in Asarco's Brief.. .................... 4 

1. Catherine Mine/Madison County ................................................................ 5 

2. Federal Mine Tailings/St. Francois County ................................................ 6 

III. The Court's Lone Pine Order and the Prima Facie Showing Required for 
CERCLA Liability .............................................................................................................. 6 

IV. ASARCO Failed to Make a Prima Facie Case of CERCLA Liability Against 
Union Pacific ...................................................................................................................... 8 

A. Asarco Has Incurred No Costs to Remediate Union Pacific ROW or 
Alleged Releases from ROW .................................................................................. 8 

1. Asarco Incorrectly Relies on the Causation Standard of§ 107 
instead of§ 113 ............................................................................................ 8 

2. There is No "Causal Nexus" Between Alleged Union Pacific 
Releases and Asarco Response Costs ......................................................... 9 

B. Union Pacific ROW is Not a Facility ................................................................... 12 

C. Union Pacific is Not a "Covered Person" at the St. Francois or Madison 

4831-7879-1964.2. 

County Sites .......................................................................................................... 14 

1. Union Pacific is Neither a Current or a Former Owner at any 
Asarco Settlement Site Because Railroad ROW in Missouri are 
Easements ................................................................................................. 14 

2. The Union Pacific Active Rail Lines are not in any of the Sites and 
Asarco has not demonstrated the presence of hazardous substances 
thereon, therefore Union Pacific is not a current owner ........................... 16 

3. Union Pacific is Not a Past Owner or Operator and is Not a 
Successor to Past Owners or Operators .................................................... 18 

a) Union Pacific was not an owner or operator during the 
relevant disposal period and therefore cannot be deemed a 
"past owner or operator" ............................................................... 18 

ED_000859_00001362-00002 



b) Union Pacific is not a successor where assets were 
purchased from historic railroads by intervening railroads .......... 21 

4. The Rail Lines Servicing the Mine Areas in St. Francois County 
Were Privately Held Industrial Lines, and to the Degree there Is 
Liability For Such Lines the Liability Rests With Asarco and 
Industrial Private Operators ...................................................................... 23 

D. ASARCO Has Presented No Evidence of Hazardous Substance Releases 
by Union Pacific or on Union Pacific ROW ......................................................... 24 

1. The Court Should Disregard the Asarco Sampling ................................... 24 

2. The NewFields Samples Do Not Reflect Conditions at Union 
Pacific ROW Within or Near the Asarco Settlement Sites ....................... 26 

a) The NewFields Samples ............................................................... 26 

b) The NewFields Samples were taken along ROW that is not 
within or near the Asarco Settlement Sites and are not 
evidence of a Union Pacific release .............................................. 27 

V. Conclusion ........................................................................................................................ 30 

11 

4831-7879-1964.2. 

ED_000859_00001362-00003 



TABLE OF AUTHORITIES 

Page(s) 
CASES 

====~==~======~~·, 

191 F.3d 69 (1st Cir. 1999) ........................................................................................................ 7 

396 B.R. 278 (S.D. Tex. 2008) .............................................................................................. !, 2 

404 B.R. 150 (S.D. Tex. 2009) ................................................................................................. .2 

309 Mo. 65 (1925) ................................................................................................................... 23 

152 S.W.2d 649 (Mo. 1941) ............................................................................................. .15, 16 

270 F .3d 863 (9th Cir. 2001) .................................................................................................. .20 

635 F.3d 440 (9th Cir. 2011) ................................................................................................... 15 

53 F.3d 930 (8th Cir. 1995) ................................................................................................... 7, 9 

509 U.S. 579 (1993) ................................................................................................................. 25 

233 F.3d 734 (3d Cir. 2000) .................................................................................................... .25 

987 F.2d 1335 (8th Cir. 1993) ........................................................................................... 7, 8, 9 

955 F.2d 519 (8th Cir. 1992) ..................................................................................................... 7 

859 F. Supp. 1125 (W.D. Mich. 1994) .................................................................................... 15 

307 S.W. 2d 482 (Mo. 1957) ................................................................................................... 16 

420 B.R. 314 (S.D. Tex. 2009) .............................................................................................. !, 2 
111 

4831-7879-1964.2. 

ED_000859_00001362-00004 



33 F. Supp. 2d 1143 (W.D. Mo. 1998) ................................................................................... .20 

116 Mo. App. 690 (Mo. Ct. App. 1906) ................................................................................. .21 

32 F.3d 1364 (9th Cir. 1994) ............................................................................................. 14, 15 

No. L 33606-85, 1986 N.J. Super. LEXIS 1626 (N.J. Super. Ct. Nov. 18, 1986) ............ .4, 5, 6 

638 F.3d 594 (8th Cir. 2001) ..................................................................................................... 7 

142 F.3d 769 (4th Cir. 1998) ................................................................................................... 19 

115 U.S. 587 (1885) ................................................................................................................. 21 

643 F.3d 668 (9th Cir. 2011) .................................................................................................. .15 

726 F.2d 428 (8th Cir. 1983) ..................................................................................................... 8 

Civil No. 04-99,2006 U.S. Dist. LEXIS 49716 (D. Minn. Jul. 17, 2006) .............................. 19 

No. 91-2047, 1992 U.S. Dist. LEXIS 17534 (W.D. Ark. Jul. 28, 1992) ................................... 8 

232 F.3d 946 (8th Cir. 2000), overruled on other grounds by Exxon Mobil Corp. v. 
Allapath Servs., 545 U.S. 546 (2005) ...................................................................................... 11 

204 F.3d 698 (6th Cir. 2000) .................................................................................................. .20 

964 F.2d 252 (3d Cir. 1992) ....................................................................................................... 8 

551 U.S. 128 (2007) ................................................................................................................... 7 

IV 

4831-7879-1964.2. 

ED_000859_00001362-00005 



524 U.S. 51 (1998) ............................................................................................................. 14, 21 

667 F. Supp. 1298 (E.D. Mo. 1987) ..................................................................................... 9, 24 

96 F.3d 706 (3d Cir. 1996) ....................................................................................................... 19 

136 F.3d 572 (8th Cir. 1998) ............................................................................................... 9, 10 

980 F.2d 478 (8th Cir. 1992) .................................................................................................. .21 

810 F.2d 726 (8th Cir. 1986) .................................................................................................. .12 

No. 08-5722RJB, 2010 U.S. Dist. LEXIS 68100 (W.D. Wash. 2010) .................................... 12 

971 F. Supp. 2d 896 (E.D. Mo. 2013) ...................................................................................... 11 

909 F.Supp. 1290 (E.D. Mo. 1995) ......................................................................................... .24 

STATUTES 

Act Granting Public Lands to the State of Wisconsin to Aid in the Construction of Railroads, 
ch.43, ......................................................................................................... 15 

Act Granting Lands to Aid in the Construction of Certain Railroads in the State of 
Wisconsin, ch. 80, ...................................................................................... 16 

v 

4831-7879-1964.2. 

ED_000859_00001362-00006 



~~=~=== ................................................................................................................. 7, 8, 9 

~~=~==~:.J-·············································································································12, 14 

~===~==~:c.£·············································································································14, 19 

-'=-~~~~~-'=-~~.,L ............................................................................................................. 11 

~~=::.,;;;~'""-'-;;:_;;_;~~~~············································································································19 

~~~~~~··························································································································7,8 

Pacific Railroad Act of 1862, ch. 120, ==~=~=::::.L···························································16 

OTHER AUTHORITIES 

Vl 

4831-7879-1964.2. 

ED_000859_00001362-00007 



I. INTRODUCTION 

Contamination in southeastern Missouri ("SEMO") from centuries of lead mining and 

processing is pervasive. Plaintiff Asarco LLC's ("Asarco") Settlement Agreement Regarding the 

Southeast Missouri (SEMO) Sites ("Asarco Settlement") 1 covers a small, defined portion of the 

numerous areas of contamination from these activities in SEMO. To meet its prima facie 

burden, Asarco must demonstrate a nexus between contamination in the specific areas for which 

it has settled its environmental liability and railroad rights-of-way ("ROW") for which Asarco 

alleges that the Union Pacific Railroad Company ("Union Pacific") has liability. Asarco has not 

shown that there is any connection between railroad ROW and the areas for which Asarco has 

settled. No response costs have been incurred on railroad ROW-by Asarco or EPA-and 

Asarco has presented no evidence of releases on or emanating from Union Pacific ROW that has 

caused Asarco to incur response costs anywhere. The Second Amended Complaint should be 

dismissed as to Union Pacific, with prejudice. 

II. BACKGROUND 

A. Asarco Reduced Its Liabilities by Over Sixty Percent Through Bankruptcy, 
But Seeks Further Financial Gain Through CERCLA "Contribution" 
Actions. 

This case is just another step in the business strategy of Grupo Mexico, S.A.B. de C.V. 

("Grupo") to maximize the economic value of Asarco. 2 The story begins in November 1999 

with the leveraged buyout of ASARCO by Grupo for over $2 billion. 

Grupo then transferred its acquisition 

1 See In re ASARCO LLC, Motion for Order Approving Settlement Agreement Among ASARCO LLC, the United 
States, the State of Missouri, the Doe Run Company, and DR Land Holdings LLC Regarding the Southeast Missouri 
(SEMO) Sites, Case No. 05-21207, (S.D. Tex. Mar. 3, 2008) (for convenience henceforth all 
documents from the bankruptcy case will be referred to as "Bankr. Doc._"); Settlement Agreement Regarding the 
Southeastern Missouri (SEMO) Sites, and May 18, 2008 Order Approving Settlement, 

2 ASARCO was incorporated in New Jersey and headquartered in Phoenix, Arizona. In February of2005, ASARCO 
Incorporated was merged into ASARCO LLC, a Delaware limited liability company. 

l 
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debt to Asarco. Asarco owned the controlling interest (54 .18%) in Southern Peru 

Copper Company ("SPCC") through Class A Common Stock, "Founder's Shares" with enhanced 

voting rights and a value of over $600 million. Grupo restructured to protect 

and maintain its own control of the SPCC stock and created a series of four wholly-owned 

subsidiaries. After the restructuring, Grupo owned Americas Mining Corporation 

("AMC") as its wholly-owned subsidiary, which wholly owned Asarco, which wholly owned 

Southern Peru Holding Company ("SPHC") (to hold the Founders Shares), which owned the 

majority of SPCC stock. To address mounting financial problems and asbestos and 

environmental claims (exacerbated by the Grupo buyout debt), in early 2003 at the apparent 

behest of Grupo/ AMC, Asarco sold the SPCC stock to AMC. Asarco' s independent 

board members and financial advisors resigned in opposition to the sale, which they believed to 

be below market value. Stripped of its "crown jewel," in 2005 Asarco filed for 

Chapter 11 bankruptcy protection. 

Concurrently with bankruptcy reorganization, Asarco sued AMC for fraudulent transfer 

to recover the Founder's Shares. The United States District Court for the Southern 

District of Texas held the sale was a fraudulent transfer and awarded Asarco return of the SPCC 

Asarco' s judgment was estimated to be 

worth more than $8 billion. In the 

bankruptcy, Asarco, Inc. and AMC's reorganization plan3 ("Plan") included the release of 

liability of AMC for Asarco's fraudulent transfer action. This Plan was confirmed on 

November 13, 2009, and went into effect on December 9, 2009. Having put Asarco into 

3 Asarco Incorporated and Americas Mining Corporation's Seventh Amended Plan of Reorganization for the 
Debtors Under Chapter 11 of the United States Bankruptcy Code, Bankr. Doc.l2728. 
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bankruptcy, AMC bought Asarco back out of bankruptcy for less than $2 billion, discharging 

over $6 billion in estimated environmental and asbestos liabilities. Not satisfied with its liability 

reduction, post-bankruptcy Asarco has engaged in a massive national litigation campaign against 

various parties, including pursuing more than a dozen "contribution" suits under the 

Comprehensive Environmental Response, Compensation, and Liability Act ,~~~=::-~~~ et 

seq.) ("CERCLA"). This case is one of the "contribution" actions. 

B. The SEMO Litigation 

The Court has recognized that this is not a typical CERCLA action, as Asarco' s 

bankruptcy compelled environmental regulators to resolve claims prematurely against Asarco for 

response costs and natural resources damages ("NRD"). Doc. p.3. This action commenced 

on May 12, 2011, when Asarco filed its original Complaint asserting CERCLA contribution 

claims for six sites in four counties against various defendants but not against Union Pacific. 

Doc. On September 14, 2011, Asarco filed its First Amended Complaint ("FAC"), adding 

Union Pacific as a defendant for the same six sites in its original Complaint. Doc. Union 

Pacific moved for dismissal or clarification of the F AC, Doc. and in response Asarco filed its 

Second Amended Complaint ("SAC") on February 9, 2012. Doc. 

discovery motion for summary judgment on May 29, 2012. Doc. 

Union Pacific filed a pre

Defendants other than 

Union Pacific requested a full indefinite stay in this matter on April 12, 2012 and May 29, 2012, 

Docs. Union Pacific opposed a full stay, contending that it is not responsible at the 

facilities for which Asarco has settled its environmental liabilities. Doc. ,-rio. In lieu of a 

3 
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full stay, Union Pacific requested that the Court enter a Lone Pine order, 4 limiting discovery and 

focusing early litigation on Asarco's demonstration of a prima facie case on liability. Doc. 

On March 11, 2013, the Court granted a partial indefinite stay on the 

damages/apportionment phase of this case, denied defendants' dispositive motions without 

prejudice as premature, and entered its initial Lone Pine order. Doc. In light of later 

discovery-related motions, the Court clarified its order on November 19, 2013. Doc. ("Lone 

Pine Order"). All defendants except Union Pacific either settled or stipulated to prima facie 

liability. Docs. As such, ASARCO LLC'S Lone Pine Brief On CERCLA 

Liability of Union Pacific Railroad Company, Doc. ("Brief'), is focused on establishing 

Union Pacific's purported liability-but only as to sites in two of the four counties addressed in 

the SAC. 

C. The "SEMO Sites" in the Asarco Settlement and in Asarco's Brief 

The Asarco Settlement is separated into the following areas: (1) The Big River Mine 

Tailings/St. Joe Minerals Corp. Site, located in St. Francois County, Missouri; (2) the Federal 

Mine Tailings Site, also in St. Francois County, Missouri; (3) the Madison County Mines Site, 

encompassing the Catherine Mine site, in Madison County, Missouri; (4) the West Fork 

Mine/Mill Property, in Reynolds County, Missouri; (5) the Sweetwater Mine and Mill Property, 

in Reynolds County, Missouri; and (6) the Glover Smelter Property, in Iron County, Missouri. 

the court required plaintiffs to make a prima facie showing of exposure and causation before full discovery 
was permitted. 

4 
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Asarco Settlement amounts represent Asarco' s negotiated apportioned damages of the estimated 

total $707 million joint and several damages figure across the five Sites. 5 

Asarco has conceded that Union Pacific has no liability for three of the above six Sites. 

The SAC asserts claims against Union Pacific for all of the above-listed Sites. In its Brief 

however, Asarco states that only the three Sites located in St. Francois and Madison County are 

at issue: the (1) Big River Mine Tailings/St. Joe Minerals Corp. Site; (2) Federal Mine Tailings 

evidence, briefing, or expert opinion for the three sites in Reynolds and Iron counties. Asarco has 

not met its burden as to these latter three Sites. 6 Defendant Union Pacific Railroad Company's 

Response to Asarco LLC 's Lone Pine Brief ("Response") will address only the Asarco 

Settlement Sites located in St. Francois and Madison counties. 

1. Catherine Mine/Madison County 

EPA divided the Madison County Mines Site into seven separate operable units 

("0Us"). 7 Asarco's liability in Madison County related to both OU3 (county-wide residential 

remediation) 8 and OU5 (Catherine Mine area). 9 The Catherine Mine area consists of four chat 

Transcript of Motion Hearing, 9:20-10: 10 (the settlement amount represents a negotiated 
figure for apportionment of total damages at the Sites). 
6 Union Pacific has separately filed for smmnary judgment on statute of limitations grounds and regarding the total 
absence of proof concerning the sites in Reynolds and Iron counties. Doc. 220 (Jul. 16, 2014). 
7 See 2012 Record ofDecision("ROD") for Catherine Mines and Skaggs Tailings Subsites Operable Unit 05, 
pp.7-8 ("OU5 ROD"), available at 
http:/ /www.epa.gov/region7 /cleanup/npl_ files/madison_ county_ mines/record_ of_ decision_ ou5 .pdiast accessed 
Jul. 14, 2014)(listingMadison County OUS as: OUl- Northern Madison County Unit, comprised of Mine La Motte 
Tailings and other mines and facilities; OU2- Anschutz Subsite, comprised of Madison Mine and related areas; 
OU3 - Madwide Residential- which includes contaminated soils countywide and a separate processing and tailings 
area; OU4- Conrad Tailings and related areas; OU5- the Catherine/Skaggs Piles and their associated waterways; 
OU6- Silver Mines and related areas; and OU7- Little St. Francois River Watershed, which includes responses for 
water courses not addressed in the other OUs). 

Excerpts of Proffer of Jeffrey Zelikson in Support of Debtor's Settlement Agreement Regarding the 
Southeast Missouri (SEMO) Sites, Bkr. Doc. 7636, p. 3 ~7 ("Zelikson Proffer for Asarco"). 
9 See Supplemental Proof of Claim of the United States on Behalf of the United States Environmental 
Protection Agency, the Department of Agriculture, the Department of the Interior, and the United States Section of 
the International Boundary and Water Commission, Against ASARCO, LLC, Claim 10746 (Jul. 31, 2006), n115 to 
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and tailings piles covering approximately 27 acres, an estimated two-mile pathway of a former 

industry-owned private aerial tramway that was used for transporting mining material 

("Catherine Tramway"), and related water impacts. OU5 ROD, p.9 ,-r4. Asarco's 

additional Madison County liability is addressed by OU3, the county-wide residential 

remediation efforts, but is focused on the residential areas under the Catherine Tramway. !d. at 

p.9,-r3. 

2. Federal Mine Tailings/St. Francois County 

The St. Francois County mine sites include at least eight sources of mine waste. 10 Asarco 

had CERCLA liability in St. Francois County at two of these eight source mining waste piles: (i) 

the Federal Mine Tailings Site (now part of St. Joe State Park) and (ii) the Big River Mine 

Tailings Site (also known as the Desloge Pile). The Asarco Settlement includes these two sub-

sites and related county-wide residential remediation. 11 

III. THE COURT'S LONE PINE ORDER AND THE PRIMA FACIE SHOWING 
REQUIRED FOR CERCLA LIABILITY 

Pursuant to this Court's Lone Pine Order and Eighth Circuit law, to establish a prima 

facie case for contribution, Asarco must prove "(i) Defendants fall under one of four categories 

of 'covered persons;' (ii) the site in question is a 'facility;' (iii) there was a 'release' or 

'threatened release' of a 'hazardous substance' at the facility; and (iv) the release caused it to 

119, ("US Response Costs POC"); Proof of Claims for the Missouri Dept. of Natural Resources, Claim 11116 
(Aug. 1, 2006), p. 5 ("MDNR POC")(itemizingNRD for Catherine Mine portion of Madison County at over $10 
million and listing no other damages for Madison County). 
w These piles include Hayden Creek, Leadwood, Bonne Terre, Elvins, National, Big River/Desloge, Federal, and 
Doe Run. Focused Remedial Investigation for Mined Areas in St. Francois County, Missouri, p. 1-1. 
11 See US Response Costs POC, n 64-73; MDNR POC, p. 5 (itemizing NRD for Federal Mine Tailings 
at just tmder $60 million); Zelikson Proffer for Asarco, p.6, ~14; Ex. C to Br., Asarco Sites Settlement, 
=~~~' p.l (listing the settlement sites and referencing NPL listing for Big River Tailings), p.2 ~1 
(incorporating proofs of claims as to Asarco liabilities in SEMO area); NPL Site Narrative for Big River 
Mine Tailings, available at http://www.epa.gov/superfund/sites/npl/narl336.htn(last accessed Jul. 14, 2014) 
(describing a separate mining waste area operated by St. Joe Mineral Corp. and where in 1977 an estimated 50,000 
cubic yards of tailings slumped into the Big River during a heavy rain, which spurred creation of the first St. 
Francois County listing on the NPL, ~.:c=~=:_.:_:~~="-'-~~::.LI 
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incur response costs." Doc. 

The Eighth Circuit recognizes "that the right to contribution under [CERCLA] § 113 is 

more limited than the right to recover costs under § 107(a)." 

Unlike the strict, joint and several liability of § 107, 

liability under § 113 is contingent on whether a party has paid more than its proportionate share. 

Additionally, for a contribution claim to exist there must be common or shared liability. 

reqmres common liability among liable parties). Because of these proportionality and 

commonality requirements, the "facility" at issue-in this case allegedly railroad right-of-way-

must be within the site or area in which plaintiff incurred response costs and in which both 

where both parties have contributed to the contamination at the subject site). 12 CERCLA also 

requires a plaintiff in a contribution action to demonstrate that an alleged release by the 

citations omitted). Asarco must 

demonstrate the existence of a causal nexus between an alleged Union Pacific release and 

Asarco' s response costs at a site for which Asarco has settled. 

12 Even when contribution claims reach the allocation phase, courts have dismissed after finding that a defendant's 
release was negligible and did not materially contribute to the site contamination. See ==~~~===~ 
~~~~~~=..:~=~~~(upholding district court finding of zero liability for party who "did not 
materially contribute to the contamination"); see also~=~~~~==~~~~-'-=~~"-=-~~~ 

(dismissing contribution claims because defendant's alleged contamination was too small relative to 
plaintiffs share). 

7 
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Asarco admits that it must demonstrate its prima facie case by a preponderance of the 

evidence. Accordingly, Asarco must establish each element "by the greater weight of the 

evidence" and prove that its position "has more convincing force and is more probably true and 

accurate." Mere speculation cannot 

satisfy Asarco's burden. 

a release of hazardous substances because plaintiff's conclusions were "based upon speculation 

and are not supported by a preponderance of the evidence"). 

IV. ASARCO FAILED TO MAKE A PRIMA FACIE CASE OF CERCLA LIABILITY 
AGAINST UNION PACIFIC 

A. Asarco Has Incurred No Costs to Remediate Union Pacific ROW or Alleged 
Releases from ROW 

1. Asarco Incorrectly Relies on the Causation Standard of§ 107 instead of 
.§.l..U 

Asarco erroneously relies on § 107 case law to support a strict liability approach to avoid 

the causation element of its prima facie showing. The Eighth Circuit does not apply the § 107 

In Farm land, the Eighth Circuit explained that, in a § 107 action, liability for response 

costs "is a matter of strict liability" and "is not dependant [sic] on any showing of causation or 

action is essential. "The issue of whether [the defendant] should be liable to [the plaintiff] 

for any expenses incurred as a result of contamination at the subsite is inextricably linked to 

causation." A plaintiff "cannot predicate a claim for contribution or indemnity solely upon 

13 However, even a party targeted under § 107(a) may escape liability altogether if it can demonstrate that the 
hazardous substances it released did not cause the incurrence of response costs. ~=~=~~~~== 
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Thus the strict liability 

causation standard in § 107 actions is "mitigated by permitting the defendants to sue other 

[PRPs] for contribution"). 

Even under § 107, the Eighth Circuit reqmres a causal nexus between a release 

specifically attributed to the defendant and the plaintiff's response costs. 

liability in a different operable unit. 

incurred in relation to "any other operable unit within the site ... are of no consequence"). 

Further, a party's unsupported hypothesis regarding the migration of a hazardous substance 

cannot resolve the question of causation. 

the migration of soil contamination to ground water contamination was insufficient to establish 

causation). 

2. There is No "Causal Nexus" Between Alleged Union Pacific Releases and 
Asarco Response Costs 

There is no causal nexus between any release alleged to be attributable to Union Pacific 

and the incurrence of response costs for the Asarco Settlement Sites. The Sites do not 

encompass railroad ROW and Asarco admits it has not incurred any response costs on railroad 

ROW. Asarco focuses on railroad lines not owned by Union Pacific or its predecessors and 

locations for which Asarco did not settle. Since Asarco cannot satisfy this required prima facie 

element, Asarco's showing fails. 

9 
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First, the Asarco Settlement Sites do not encompass railroad ROW. The EPA has clearly 

stated that any contamination present on railroad ROW in Southeast Missouri will be addressed 

in separate cleanup decisions. 

and when cleanup action is undertaken on railroad ROW, it will be addressed "in separate 

operable units in both [Madison and St. Francois] counties." EPA Email. Union 

Pacific could not have caused Asarco to incur response costs in an operable unit that has not yet 

In Dico, soil and groundwater contamination were each treated as a distinct operable unit 

at a single site. The Eighth Circuit held that the defendant conceding soil contamination was 

not sufficient to prove causation as to response costs related to the groundwater contamination. 

Because the EPA in Dico sought only response costs related to groundwater and not soil 

contamination " [a ]ny response costs the EPA might have incurred in relation to [soil 

contamination] or any other operable unit within the site, and therefore evidence of [the 

defendant's] alleged admissions regarding soil contamination within the site, are of no 

consequence." Here even if Union Pacific conceded ownership and contamination of all 

railroad ROW-which it does not-any potential liability in a new railroad ROW operable unit 

is of no consequence to the question of causation and liability at the Asarco Settlement Sites. 

Second, the only rail lines which Asarco alleges are adjacent to any specific SEMO area 

tailings piles-Bonne Terre, Leadwood, and Columbia Mine/Federal Tailings-are irrelevant to 

the questions of Asarco response costs and Union Pacific liability. Asarco did not 

settle any liability for the Bonne Terre and Leadwood sites and has expended no response costs 

at either location. 14 Additionally, any railroad liability for the historic Crawley Branch, which 

14 See n.ll, supra (describing Asarco's liability in St. Francois County as relating to the Federal and Big River 
(Desloge) sites and county-wide remediation). See also Excerpts of EPA CERCUS Report and Data Files 

10 
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ran in the direction of the Columbia Mine/Federal Tailings, ended with the 1945 dissolution of 

the Mississippi River & Bonne Terre Railway ("MRBT"). See§ IV.C.3.b, infra. MRBT is not a 

Union Pacific predecessor entity and Union Pacific never owned or operated the Crawley 

Branch, so it is not relevant. Union Pacific cannot have caused Asarco to incur response 

costs where it in fact incurred none, or where Union Pacific never owned or operated on the 

identified ROW. 

Finally, Asarco cannot recover response costs because it admits it incurred no response 

costs on ROW prior to filing suit. 15 Instead, Asarco speculates that in future actions "EPA will 

likely expend funds received from Asarco's settlement payment to address contamination of 

abandoned rail lines in SEMO." 

that response costs will be incurred is not sufficient. 

546 (2005). "Under CERCLA's scheme for private action, response costs may not be recovered 

when there has been no commitment of resources for meeting these costs. Section 9607 (a)( 4 )(B) 

permits an action for response costs 'incurred' --not 'to be incurred."' (quoting In re Dant & 

Russell, Inc., 951 F.2d 246, 249 (9th Cir. 1991)). Unless a plaintiff"incurred costs prior to filing 

suit, they cannot maintain a claim under CERCLA." 

committed no resources to address alleged contamination on ROW and offers only supposition 

List 11-Responsible Parties at CERCUS Sites, p. 169 of Region 7 report (listing Doe Run Resources Corp. ("Doe 
Run") as the responsible party at the Leadwood site, not Asarco ), p. 150 of Region 7 report (listing Doe Run, the 
City of Bonne Terre, and private individuals as responsible parties at the Bonne Terre site, not Asarco), p. 156 of 
Region 7 report (listing Doe Run as the responsible party at Elvins Mine Tailings, not Asarco), available at 
http:/ /www.epa.gov/superfund/sites/phonefax/products.ht~last accessed Jul. 14, 20 14). 
15 Asarco 30(b)(6) Deposition ("Pfahl") (Asarco's corporate representative admitted Asarco 
is not aware of any Asarco money being used for Union Pacific property or railroad ROW); see also 
Rosasco (admitted he is not aware that any remediation of Union Pacific right-of-way is being 
perfonned); Ex. 14, Robbins 102:22-103:5 (admitted he has no knowledge of any money spent by EPA or Asarco 
remediating railroad ROW). 
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regarding the possibility of future action by EPA and the use of Asarco funds. Asarco has never 

"incurred" any response costs related to Union Pacific ROW. 

Asarco Settlement Sites do not encompass railroad ROW and Asarco admits it incurred 

no response costs to remediate ROW. Mere speculation that response costs will be incurred at 

some point in the future does not satisfy CERCLA's requirement that a release attributable to 

Union Pacific caused Asarco to actually incur response costs. Asarco's prima facie showing on 

this element fails. 

B. Union Pacific ROW is Not a Facility 

Union Pacific is not an owner or operator of a facility for purposes of Asarco's 

contribution claim because the "facilities" that Asarco alleges Union Pacific operates or 

operated-rail lines throughout Southeastern Missouri-are not the relevant SEMO-area 

facilities where the governments are remediating property, or for which Asarco paid to settle its 

liability. A "facility" is the "place where the hazardous substances were disposed of and where 

the government has concentrated its cleanup efforts .... " 

the court rejected efforts to impose owner or operator liability on NEP ACCO for cleanup of an 

off-site location where it had shipped its hazardous wastes. Reading the plain language of 

§ 107(a)(1), the court found that while the alleged potentially responsible parties ("PRPs") may 

have been "owners and operators" of property, they did not own or operate the site where the 

government incurred costs. 

(presence of two nearby 

contaminated sites "does not mean the two sites combine into one site to form a single facility;" 

instead "for liability to attach ... under CERCLA section 107 (a)( 1 ), [defendant] must be the 

owner or operator of the facility in which the United States incurred a response cost.") The 
12 
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government has never concentrated its cleanup efforts at any Union Pacific ROW, nor relevant 

abandoned ROW. The railroad ROWs relied upon by Asarco in this case cannot be a "facility" 

for the purposes of CERCLA. 

As explained in greater detail below, Asarco cannot demonstrate that there has been a 

release of hazardous substances on Union Pacific ROW or predecessor ROW. 16 Asarco's 

evidence to this effect consists only of a draft report prepared years ago for Doe Run and 

purported chat samples from unknown locations taken by an unknown person that are (1) 

unreliable, (2) do not reflect conditions within or near Asarco Settlement Sites, or (3) do not 

reflect testing of ROW owned by Union Pacific or for which Union Pacific has successor 

liability. In the absence of reliable and relevant evidence, Asarco cannot satisfy its burden to 

show that hazardous substances have come to be located on Union Pacific ROW. 

The EPA has not addressed any alleged contamination on railroad ROW, as it has 

implemented a strategy to "address[] risk to human health first" including the "large mine waste 

the EPA/Asarco correspondence does not identify any Union Pacific ROW that EPA plans to 

address in the future. Every Asarco witness has admitted that Asarco is not aware of any funds 

spent to remediate railroad ROW within or near the Sites. 17 And Union Pacific has never been 

contacted by the EPA regarding cleanup of Southeast Missouri ROW or liability at the Sites. 

Asarco also admits that EPA has not remediated areas at and around 

rail lines in Southeast Missouri. 

Asarco cannot show that any Union Pacific ROW is a location where hazardous 

substances have come to be located and is a location where the EPA has concentrated its cleanup 

16 See§ IV.D, infra (discussing the inadequacies in the evidence regarding an alleged "release"). 
17 See n.l5, supra. 

l3 

4831-7879-1964.2. 

ED_000859_00001362-00020 



efforts. Thus, neither Union Pacific ROW, nor alleged predecessor ROW, constitutes a "facility" 

and therefore Asarco's prima facie showing on this element fails. 

C. Union Pacific is Not a "Covered Person" at the St. Francois or Madison 
County Sites 

1. Union Pacific is Neither a Current or a Former Owner at any Asarco 
Settlement Site Because Railroad ROW in Missouri are Easements 

CERCLA identifies a current "owner and operator of a vessel or a facility" as a 

potentially responsible party. 42 U.S.C. §§ 9607(a)(l). The statute defines an "owner and 

operator" as "any person owning or operating such facility." See 

tautology" and incorporating common law principles regarding corporate successor liability); 

(same and applying statute's "ordinary meaning"). The definition "owner or operator" 

includes common carriers such as railroads; however, a common carrier "acting as an 

independent contractor during such transportation ... shall not be considered to have caused or 

contributed to any release during such transportation which resulted solely from circumstances or 

conditions beyond his control." Union Pacific is not a current owner 

of ROW within any SEMO site. 18 Further, under the applicable jurisprudence, discussed infra, 

both CERCLA and Missouri law, Union Pacific possesses easements and by legal definition is 

not a current "owner" of ROW in Southeast Missouri. 

Union Pacific is neither a current or former owner of property under the plain meaning of 

§ 9607(a)(2) because it did not own property in the Southeastern Missouri mining district. The 

SEMO-area ROW grants were easements, Hawkins Decl. ,-rs, and "[h]aving an easement 

18 Hawkins (Mr. Hawkins, Union Pacific Director of Real Estate Operations, testified that he is not 
aware of an active Union Pacific rail line that is contiguous to a SEMO site). 
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does not make one an 'owner' for purposes of CERCLA liability." 

(drainage easement owned by railroads did not create owner liability because railroads did 

not own the property). "The only entity which owns the easement property in this sense is ... 

[the] holder of the fee interest in the land .... " 

This interpretation follows 

CERCLA's plain language, in which "Congress did not say 'de facto owner,' or 'possessor,' or 

'person with some incidents or attributes of ownership,' as it has in other legislation. . . . Instead 

it used the unmodified term 'owner' which ... when used alone, imports an absolute owner." 

holder not an "owner" under CERCLA) (internal citations omitted). Courts also look to state 

substantive law on easements to determine that holding an easement is insufficient for CERCLA 

"owner" liability. 

§ 450(a) (1936) and noting that only the fee holder has "vested ... ownership, dominion, or title 

easements). Here, Missouri common law dictates the same result: easement owners are legally 

distinct from owners in fee. 

acquires an easement only and 'the fee to the lands thus occupied continues to reside in the 

adjacent landowners."'). 

Asarco argues that rail lines constructed before 1871 were "typically" held in fee, without 

presenting any evidence of land patents for the SEMO area. The statutes cited by 

Asarco for this proposition relate to lands in other states and are inapposite. 19 Moreover, many 

19 One Act granted public lands to the State of Wisconsin to aid in the construction of railroads. Act Granting Public 
Lands to the State of Wisconsin to Aid in the Construction of Railroads, ch. 43, see also Act 
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of the railroads in the SEMO area were constructed after 1871; MRBT was not chartered until 

1888.20 

Even if a ROW easement interest were sufficient to establish current owner/operator 

liability, Union Pacific is not liable as a current owner for any abandoned railroad lines. Under 

Missouri law, SEMO-area abandoned railroad ROWs have reverted to the original fee simple 

rail lines reverts to the fee holders "upon the abandonment of the easement.") Unless there is 

clear evidence to the contrary as to ownership of the subservient estate, the abutting property 

owner at the time of abandonment becomes the owner of the unified estate free from the 

easement. Thus, the relevant current owner/operators for any 

abandoned ROW parcels, assuming Asarco's theory of continued release were valid, are the 

present individual fee title holders. 

2. The Union Pacific Active Rail Lines are not in any of the Sites and Asarco 
has not demonstrated the presence of hazardous substances thereon, 
therefore Union Pacific is not a current owner 

Union Pacific currently operates four active rail segments in St. Francois County: 21 the 

Desoto Subdivision, the Ste. Genevieve Line, the Bonne Terre segment, and the Monsanto 

segment (collectively, the "Active Rail Lines"). Hawkins Decl. ,-r6. However, none of 

these segments is relevant to the question of Asarco's claim for contribution, as the Active Rail 

Lines are not within or in close proximity to a site for which Asarco settled liability. 

Active Rail Line Map; Hansen Decl. ,-r9. Further, Asarco has presented no evidence of 

Granting Lands to Aid in the Construction of Certain Railroads in the State of Wisconsin, ch. 80, ~=~~~~' 
Pacific Railroad Act of 1862, ch. 120, (authorizing Union Pacific to construct a railroad between 
Nebraska and the Pacific Ocean). 
211 Excerpt from 1890 Poor's Manual of Railroads, p.462. 
21 Union Pacific has never operated in Madison County. Hawkins Decl. ~7. The Belmont Branch, which ran 
through Madison County, was abandoned in 1972 and was never owned or operated by Union Pacific. /d. at ~~6E, 7 
and Excerpt from Missouri Pacific R.R. Co. Abandonment Between Bismarck and Whitewater, Mo., 342 
I. C. C. 643, 645 (Fin. Dkt. 26353) (Aug. 16, 1972) ("Belmont Branch Abandomnent"). 
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hazardous substances on the active segments; neither Asarco nor NewFields collected samples 

on active lines. Thus, even if the lines were proximate to the Asarco Settlement Sites, Asarco 

cannot demonstrate that they contain hazardous substances or are relevant to its contribution 

action. Even if the Active Rail Lines were proximal to the Asarco Settlement Sites, ROW does 

not constitute a "facility" under CERCLA. See§ IV.B, supra. The Active Rail Lines are: 

• The DeSoto Subdivision: The small portion of this line that passes through St. 

Francois County, near the county's western border, IS miles from any mining 

At its closest point, the DeSoto Subdivision is 6.7 miles from the nearest tailings 

pile. =~' Hansen Decl. ,-r9. Moreover, neither Asarco nor NewFields took 

ballast samples on the DeSoto Subdivision. 22 

• The Ste. Genevieve Line: This line runs from Bismarck, St. Francois County east 

to Ste. Genevieve, Ste. Genevieve County. Asarco's mileage analysis focuses on 

only the portion of the line in St. Francois County. However, at its closest point, 

the line is 0.5 miles away from the Federal Mine Tailings and further from the Big 

no ballast samples were taken by Asarco or NewFields on the Ste. Genevieve 

Line. 

• The Bonne Terre segment: This segment runs from south of the City of Bonne 

Terre to Derby Junction, where the segment meets the Ste. Genevieve Line. See 

=.:;._;;;_=-, Active Line Rail Map. The Bonne Terre segment runs near, but not in, 

22 See§ IV.D, infra, for a discussion of Asarco's proffered sample data. 
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any of the Bonne Terre mine waste piles. See n.l8, supra. Asarco did not settle 

for liability in connection with the Bonne Terre site. See n.l4, supra. No samples 

were taken by Asarco or NewFields on this segment. 

• The Monsanto segment: This segments runs from the Bonne Terre segment at 

Hoffman Junction westerly toward Monsanto, Missouri. This segment is not 

proximate to any of the tailings piles or sites for which Asarco settled its liability, 

or any other mine waste piles in St. Francois County. No samples were taken by 

Asarco or NewFields on the Monsanto segment. 

Mere presence ofUnion Pacific ROW in St. Francois County is not sufficient to support 

Union Pacific liability. Because three out of four of the Active Rail Lines are not close to and 

none are within the Sites, 23 Asarco has failed to demonstrate that the Active Rail Lines are 

relevant to the Court's determination. 

3. Union Pacific is Not a Past Owner or Operator and is Not a Successor to 
Past Owners or Operators 

a) Union Pacific was not an owner or operator during the relevant 
disposal period and therefore cannot be deemed a "past owner or 
operator" 

Union Pacific cannot be liable as a past owner or operator of any SEMO-area rail lines 

because it did not own or operate railroads in the region at the time of the relevant alleged 

"disposal"-here, the construction of rail lines using mine waste as ballast. 24 CERCLA renders 

liable as a former owner or operator "any person who at the time of disposal of any hazardous 

substance owned or operated any facility at which such hazardous substances were disposed of .. 

23 See n.l8, supra; Hansen Decl. ~9, EPA Letter, EPA Email. 
24 To the extent Asarco alleges "disposals" by Union Pacific in SEMO other than through the construction of rail 
lines using chat, Asarco fails to make its prima facie case. Asarco makes passing reference to other "spills during 
the transportation of mining materials" but fails to provide any specific details or evidence-beyond 
supposition-of such spills, or that the alleged spills actually resulted in the release or threatened release of 
hazardous materials into the enviromnent. 
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. from which there is a release, or a threatened release which causes the incurrence of response 

costs .... " 

material for railroad ballast or as construction material does not constitute disposal of a 

hazardous substance under CERCLA, because such material used as building material is not a 

(collecting cases holding that "valuable materials" are not wastes under CERCLA based on the 

value and usefulness of the materials). Additionally, a past owner or operator of a facility cannot 

be liable absent proof its ownership or operation coincided with the disposal at issue. 

="-"=~~~~~-"=~=~~~~~("to be deemed a PRP pursuant to§ 107(a)(2), [a 

party] must demonstrate that there was a disposal of hazardous substances during the time of 

... alleged operations, not a release."). 

CERCLA defines a disposal as "the discharge, deposit, injection, dumping, spillage, 

leaking, or placing of any solid waste or hazardous waste into or on any land or water so that 

such solid waste or hazardous waste or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any water, including ground waters." 

Multiple courts of appeal, as well as two 

district courts in the Eighth Circuit, have found that disposal requires "affirmative human 

action." Mere "passive 

migration" of contaminants through the soil during a term of ownership "is not disposal." 

~~'-=~~~~=~==~~~~==~~~=="---:;,.,;;_(citing Niagara Mohawk Power 

Corp. v. Jones Chem. Inc., 315 F.3d 171, 178 (2nd Cir. 2003), for the proposition that "disposal 

is set in motion by human agency, but there is none in the passive flow of contaminated run-
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subsequent operator of facility who took no active part in disposal of contaminants); ~""-'-~~ 

migration" as "natural process whereby elements, including contaminants, move and spread over 

time as a result of a variety of forces unaided by human action ... " and requiring affirmative 

human conduct for operator liability). Thus, while the initial discarding of hazardous substances 

as a waste constitutes a disposal, passive migration during a later term of ownership or operation 

does not. 

Union Pacific neither owned nor operated the rail lines in St. Francois and Madison 

Counties at the time that Asarco argues mining "waste" was "disposed" through the construction 

of rail lines. Union Pacific does not concede that mine waste was used as ballast in the 

construction of rail lines in St. Francois and Madison counties. But even if mine waste was used 

and this Court determined that such use constituted "disposal" rather than proper use of 

construction material, Asarco cannot meet the prima facie burden because Union Pacific neither 

owned nor operated the rail lines in St. Francois and Madison counties at the time Asarco claims 

the rail lines were constructed with mine waste. Union Pacific did not direct the construction of 

the relevant railroad lines, as it was not active in the area when the lines were built. 25 That was 

the responsibility of other companies, including the Federal Lead Company, Asarco's 

predecessor, and other mining companies who built MRBT and other private, industrial rail lines 

throughout the region. See Hawkins Decl. ,-rs. Passive migration of the materials during 

25 See 1997 Articles of Merger of Missouri Pacific Railroad Company With and Into Union Pacific Railroad 
Company (Delaware corporation with and into Utah corporation), filed with State of Utah Dept. of Commerce Div. 
of Corp. and Comm. Cod on Dec. 27, 1996, reference C0#002083, p.2 ~6 (Union Pacific did not assume ownership 
of the Active Lines until 1997). 
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subsequent ownership periods by Union Pacific or an alleged predecessor is not a "disposal" for 

the purposes of owner/operator liability. Therefore, Asarco's prima facie showing on this 

element fails. 

b) Union Pacific is not a successor where assets were purchased from 
historic railroads by intervening railroads 

Asarco's bare assertions that Union Pacific is a successor to virtually every railroad 

company that operated in Southeastern Missouri do not meet the prima facie burden. Nothing in 

CERCLA purports to rewrite well-settled common law rules with respect to successor liability or 

Specifically, an asset purchaser is 

not liable as a corporate successor of the selling entity with only limited exceptions not relevant 

here. 

where two railroads are substantially owned by the same persons and operated in the same 

interest, the formal, legal separation of entities will shield affiliated companies from the 

liabilities of others. 

Union Pacific is not a successor entity to the entities that constructed the rail lines and 

thereby allegedly deposited "waste." The ROW in St. Francois and Madison Counties at issue 

for purposes of past owner/operator analysis includes: the Belmont Branch; the Ste. Genevieve 

Line; the DeSoto Subdivision; and MRBT historic lines. St. Louis, Iron Mountain, and Southern 

Railway Co. ("SLIMS") and Illinois Southern Railway ("ILS") constructed the Belmont Branch, 

Ste. Genevieve Line and DeSoto Subdivision. 27 SLIMS and ILS dissolved subsequent to the 

26 The exceptions to asset purchasers not being legal successors exist to address the situation where a transaction is 
entered for the purpose of fraudulently escaping liability (such as the transactions surrounding AM C' s acquisition of 
the SPCC stock). There is no evidence that the historic dissolutions and asset sales of SEMO-area ROW were 
entered for any improper purpose. 
27 It also appears that another historic railroad-Southern Missouri Railway Company-built some lines in St. 
Francois County that ILS later purchased, see~=~~="'~~~~~~~~~~~~~~~"""' 
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construction of their respective lines and their railroad assets were acquired by other entities. 28 

SLIMS and ILS are therefore not Union Pacific predecessor entities. 

Aside from SEMO-area industrial rail lines, MRBT ROW ran closest to the Sites. 

Portions of rail lines were constructed and operated by Doe Run Lead Company and other 

portions by St. Joseph Lead Company and its wholly owned company MRBT for over forty 

years. 29 The Missouri Illinois Railroad ("MI") acquired limited remaining assets when MRBT 

dissolved in 1945.30 Thus, MRBT is also not a Union Pacific predecessor entity. 31 Any interest 

that Union Pacific or its alleged predecessors had or have in former MRBT ROW is the result of 

a limited asset purchase in 1945. 32 The Active Lines that were originally MRBT lines are the 

Bonne Terre segment and the Monsanto segment, and as discussed above are not relevant to 

Asarco's prima facie showing, in any case. § IV.C.2, supra. 

1906 )(holding that ILS was not responsible due to purchase of railroad assets for prior tort of selling railroad entity 
that had dissolved but previously operated in St. Francois County). 
28 See In reApplication of the Missouri-Illinois R.R. Co. for a Certificate of Public Convenience and 
Necessity, 67 I.C.C. 283, 283 (Fin. Dkt. 1235) (Mar. 14, 1921) ("Purchase ofiLS Track Approval") (noting that the 
ILS that constructed the Ste. Genevieve Line went bankrupt in 1920 and approving of Missouri Illinois Railroad's 
later purchase of the rail assets); Excerpt of Articles of Ass'n of Missouri Pacific Railroad Company, p.2 
(describing formation for the purpose of purchasing lines of The Missouri Pacific Railway Company and the lines 
of, or formerly of, SLIMS). 
29 See Excerpts of In re Missouri Pacific R.R. Corp., Pet. of Trustee for Dismissal of Reorganization 
Proceedings as to Missouri-Illinois R.R. Co., Debtor, and Trustee's Report of His Administration of Said Debtor's 
Estate (Petition No. 2499), Case No. 6935 (E.D. Mo. Apr. 15, 1944), pp. 19881-883 ("Petition for Dismissal ofMI 
Reorganization") (noting at p.19882 that St. Joseph Lead Company constructed portions of the line sold to MRBT 
and at p. 19883 that Doe Run Lead Company constructed other portions sold to MRBT; also noting historic presence 
of St. Joseph & Desloge Railway and other historic railroad called Iron Mountain Railroad); Hawkins Decl. 
~6C. 

MRBT Certificate of Dissolution, Missouri Secretary of State, Certificate No. R.R. 354 (Sept.25, 1945); 
MRBT Articles of Dissolution filed Sept. 17, 1945. 

31 The Court documents and other sources Union Pacific relies upon for railroad ROW ownership matters are all 
publically available documents. Asarco complains frequently that it was not permitted discovery on abandonment 
or historic ownership issues, e.g., n.11. This argument is without merit, as the documents were all equally 
available to Asarco as they were to Union Pacific. For example, Asarco made no records request to the ICC. Union 
Pacific produced nearly 3,000 pages of records to Asarco, including copies of relevant documents it obtained from 
publically available sources. Union Pacific should not suffer for Asarco' s lack of investigation or title research by 
permitting Asarco more time to attempt to understand basic ROW ownership issues or establish its prima facie case. 
32 See Report, Purchase by the Missouri-Illinois R.R. Co. of the Properties, Rights, and Franchises of the 
Mississippi River & Bonne Terre Rwy., approved and authorized, I. C. C. Fin. Dkt. 14897, pp.1-2, 3 (June 7, 
1945)("1CC MRBT Asset Sale Approval")( describing MRBT as owing two segments and approving MI's purchase 
of these assets). 
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4. The Rail Lines Servicing the Mine Areas in St. Francois County Were 
Privately Held Industrial Lines, and to the Degree there Is Liability For 
Such Lines the Liability Rests With Asarco and Industrial Private 
Operators 

Although Asarco well knows that SEMO area mmmg facilities were serviced by 

industrial rail lines (lines that were privately owned by the mining companies) or underground 

tramways, Asarco fails to mention these facts. 33 Asarco incorrectly states that "nearly all" rail 

lines in both Madison and St. Francois counties were owned by Union Pacific or its alleged 

However, numerous industrial rail lines in St. Francois and Madison 

counties are documented in publically available materials, including in material attached to 

Asarco' s Brief 34 

Furthermore, the Federal Lead Company-Asarco's predecessor for which Asarco settled 

SEMO Sites liability-was the owner and operator of the rail company, Lead Belt Railway, and 

the line serving the Federal Mines site. 35 Several of the sample locations Asarco relies upon 

were taken from former industrial, private track that were owned and operated by mining 

compames. See § IV.D, infra. Liability for the most heavily contaminated historic ROW, 

assuming arguendo the presence of contaminants on ROW and a release at any measurable level, 

rests with the mining companies themselves. 

33 Asarco does make a single reference to the Lead Belt Railway, but does not mention that it was owned 
and operated by Asarco's predecessor Federal Lead Company. 
34 See pp.716 and 752 (listing the Lead Belt Railway, St. Louis Smelting and Refining Co. railway, 
Pittsburgh Plate Glass Co. railway, Desloge Consolidated Lead Company Railway, and the Lead Belt Railway at 
Rivermines as private, industrial lines connecting with the main lines Asarco has alleged to be Union Pacific 
predecessor lines); ("NF Draft Report"), p.3 (referencing the St. Joe and Desloge Railroad). See 
also Petition for Dismissal ofMI Reorganization,p. 19882; Excerpt froml884 Poor's Manual of 
Railroads, p.814 (listing 18 mile private railroad St. Joseph and Desloge Railway from Bonne Terre to Summit, 
Missouri); Excerpt from 1911 Poor's Manual of Railroads, p. 2683 (describing Lead Belt Ry. Co. as owning 
12.31 miles of railroad inclusive of yard tracks and siding); and see==::.::~=-~=~~="'-~~~~~= 

(describing industrial rail operations by Asarco predecessor Federal Lead Company). See also 
ROD at p.8 (describing the Catherine Tramway in Madison County) and Petition for Dismissal ofMI 
Reorganization, p.l9890 (describing the underground tramway opened circa-1933 in St. Francois County to 
transport mining concentrates underground). Asarco' s expert also identified multiple locations not operated by 
Union Pacific or alleged predecessors. Rosasco-'-====='-'-'-· 
35 Pfahl~==-=~,~~~~~~~~~~-
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D. ASARCO Has Presented No Evidence of Hazardous Substance Releases by 
Union Pacific or on Union Pacific ROW 

Asarco has presented no evidence of a release or threat of release of hazardous substances 

on Union Pacific ROW. Under CERCLA, a release is "any spilling, leaking, pumping, pouring, 

emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the 

environment (including the abandonment or discarding of barrels, containers, and other closed 

receptacles containing any hazardous substance or pollutant or contaminant) .... " 

Courts generally find the release element satisfied by evidence of the presence of 

hazardous substances at the site constitutes a release). A threatened release may be demonstrated 

by the presence of unsecured hazardous substances with the potential to spill, leak, escape, leach 

or be carried into the environment. See id. 

Asarco bases its assertion that it has satisfied this element on the ROW ballast sampling 

purportedly conducted by Asarco in November 2013 (the "Asarco Sampling"), and the ballast 

sampling conducted by NewFields in St. Francois County (the "NewFields Sampling") in 

November 2006. However, neither the Asarco nor NewFields Sampling demonstrates the 

presence of hazardous substances on Union Pacific ROW at or near the Asarco Settlement Sites 

in St. Francois or Madison counties. 36 

1. The Court Should Disregard the Asarco Sampling 

Asarco purports to have identified hazardous substances on ROW in St. Francois and 

Madison counties through the Asarco Sampling and subsequent chemical analysis. However, the 

36 Even if the Asarco and NewFields samplings were valid and relevant, Asarco has not demonstrated that the ROW 
ballast would constitute a measureable release. Hansen Decl. ~~12-16; see also Hansen Report pp. 6-
7. Asarco's speculation about a release does not satisfy Asarco's burden. 
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Asarco Sampling results and the reports containing the chemical analysis (the "Teklab Reports") 

must be disregarded as unreliable. The results of the sampling cannot be reproduced or verified 

and the Teklab Reports contain so little information as to make them unreliable and unusable for 

any evidentiary purpose. 37 

An expert's "statements constituting scientific explanation must be capable of empirical 

test." Thus, an expert's 

methods must be explained "in rigorous detail" so that an opposing party may reproduce any 

testing conducted. 

Here, however, Asarco has provided none of the information necessary to test and verify 

the results of the Asarco Sampling. Asarco has purposefully hidden the precise locations the 

samples were taken. Although Asarco produced maps showing the general location of each 

sample, the maps do not provide sufficient detail or geo-location coordinates (unlike the 

NewFields Samples) to reproduce the sampling. Asarco's own expert, Paul Rosasco, admitted at 

deposition that he did not collect the samples, does not know where the samples were collected 

and was unable to locate or examine the sample locations with the information provided to him. 

Similarly, Asarco has provided no information regarding who 

collected the samples or how they were collected. Mr. Rosasco does not have this information 

and was only able to guess as to two possible collection methods in his deposition. !d. ~~-

The Teklab reports are similarly devoid of information regarding the Asarco Sampling. 

all information regarding the party who collected the samples and contracted with Teklab for the 

37 See Union Pacific's Motion to Exclude Expert Opinions and Testimony (Jul. 16, 2014) for a more detailed 
discussion of the inadequacies in Mr. Rosasco's Report, the Asarco Sampling, and the Teklab Reports. 
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chemical analysis has been redacted. Asarco' s corporate witness admitted that he could not 

determine from the lab reports where the samples were taken or even whether they were taken 

within railroad ROW. Asarco' s counsel has 

denied that the samples were taken in Union Pacific ROW. 

trespass on Union Pacific property). 

Without basic information regarding the Asarco Sampling, it is impossible to verify or 

replicate Asarco's purported results. The Asarco Sampling and Teklab reports are unreliable and 

cannot serve as evidence of a release or threat of release on Union Pacific ROW. 

2. The NewFields Samples Do Not Reflect Conditions at Union Pacific 
ROW Within or Near the Asarco Settlement Sites 

The NewFields Samples were taken eight years ago either: (1) on ROW that is not in 

close proximity to or within any of the Asarco Settlement Sites; (2) on ROW that was never 

owned or operated by Union Pacific or any corporate predecessor; or (3) on ROW near sites 

where Asarco settled no liability and expended no response costs. As such the NewFields 

Samples cannot support Asarco' s prima facie showing that there was a release or threat of 

release on Union Pacific ROW. 

a) The NewFields Samples 

In 2006, pursuant to an Administrative Order on Consent between Doe Run and EPA, 

NewFields conducted an assessment and produced a draft report of the nature and extent of 

mine-related materials associated with historic railroad beds in St. Francois County. 

NF Draft Report, p.l. NewFields took samples of railroad ballast material at 13 locations 

throughout the county. NewFields took no samples and conducted no assessment of 

locations in Madison County. ~-==-~· NewFields reported these data and analysis in draft report 

form only. Asarco witnesses have no information about whether a final report was ever 
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produced. For purposes of this 

Response, Union Pacific assumes arguendo that a draft report has some evidentiary value. The 

NF Draft Report does not mention Union Pacific. The sample 

Sample Locations Map. 

Table 1. Newfields Sample Locations38 

SAMPLE NO. 
HRR-01 
HRR-02 
HRR-03 
HRR-04 
HRR-05 
HRR-06 
HRR-08 

HRR-09 
HRR-10 
HHR-11 
HRR-12 

HRR-13 
HRR-14 

SAMPLE LOCATION 
Mitchell/Gumbo Branch, near Mitchell 
Industrial Spur at Owl Creek Crossing 
Industrial Spur Near Trailwood St., Desloge 
Hoffman Branch, near Monsanto 
Hoffman Branch, near Hunt Ford 
Industrial Spur, near National Tailings Pile 
MRBT Mainline, between Derby Junction and Doe Run Junction-
abandoned 1941 
Belmont Branch near Doe Run Juntion 
Hoffman Branch, between Hunt Ford and Leadwood 
Mitchell/Gumbo Branch, near Mitchell Junction 
Mitchell/Gumbo Branch, between the MRBT Mainline at Elvins and 
Stone Quarry 
Industrial Spur, near Federal Tailings Pile 
Former MRBT Mainline, North of Bonne Terre 

b) The NewFields Samples were taken along ROW that is not within 
or near the Asarco Settlement Sites and are not evidence of a 
Union Pacific release 

The majority of the NewFields Samples do not answer the question about releases at the 

Asarco Settlement Sites, as they were taken too far away from the eight major mine waste piles 

lists the samples and their proximity to the nearest tailings pile. 

38 Note that the draft NewFields report does not report data for HRR-07 so there are only thirteen sample locations. 
See Ex. NF Draft Report, p.8 (Table 2), p.9 (Table 3). 
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Table 2. Proximity of Newfields Sample Locations to Tailings Piles 

SAMPLE NEAREST PILE DISTANCE IS THE NEAREST PILE AN 
NO. ASARCO SETTLEMENT SITE'? 

HRR-01 Leadwood Tailings 1.11 miles No 
HRR-02 Desloge/Big River 0.65 miles Yes 

Tailings 
HRR-03 Desloge/Big River 0.25 miles Yes 

Tailings 
HRR-04 Desloge/Big River 1.19 miles Yes 

Tailings 
HRR-05 Desloge/Big River 1.49 miles Yes 

Tailings 
HRR-06 National Tailings 0 miles No 
HRR-08 Federal Tailings 1.01 miles Yes 
HRR-09 DoeRun 2.07 miles No 
HRR-10 Leadwood Tailings 0.73 miles No 
HRR-11 Elvins Tailings 1.1 miles No 
HRR-12 Elvins Tailings 0.24 miles No 
HRR-13 Federal Tailings 0.45 miles Yes 
HRR-14 Bonne Terre Tailings 0.07 miles No 

Eleven of the thirteen NewFields Samples are more than a quarter mile from any mine 

waste pile and provide no evidence of a release proximate to any mine waste area in St. Francois 

County. No sample is closer than 0.25 miles to the Big River or Federal Tailings Pile locations 

(HRR 2-5, 8, 13). Three of the six samples where the Big River or Federal Tailings is the closest 

waste pile are more than one mile away from the site (HRR 4, 5, 8). These data do not support 

finding a release that Asarco has expended funds to address. 

By contrast, the 2004 Administrative Order on Consent for Removal Action for the St. 

Francois County Sites (the "Halo Removal Order") only required soil removal in residential 

yards and child high-use areas within a 0.09 mile area of concern (500 feet, less than a tenth of a 

mile) around the tailings piles. =.:...=:;;..,Halo Removal Order, Attachment 1, p. 1. All but two of 

the NewFields Samples fall outside the removal "halo" required by the order, and the two within 
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the halo-HRR06 and 14, near the National Tailings and Bonne Terre Tailings, respectively-do 

not pertain to the Asarco Settlement Sites. Because the NewFields Samples do not demonstrate a 

release at, or in close proximity to the area that has been the focus of remediation and are not 

sufficiently near the Asarco Settlement Sites, these data are not relevant to Asarco' s prima facie 

showing. 

Additionally, there is no basis to argue that Union Pacific ever owned the industrial spurs 

leading to the mines or abandoned MRBT ROW (HRR 2,3,6,13 appear to be taken from such 

locations). Asarco is not even claiming that the industrial spurs were owned or operated by 

Union Pacific or its alleged predecessors, and they were not. See n.34, supra. The spurs where 

samples HRR-2, 3 and 13 were taken do not even appear on the map prepared by Asarco's expert 

and proffered to demonstrate the location of ROW purportedly owned by Union Pacific or 

alleged predecessors. Ex. F2 to Br. Mr. Rosasco testified at deposition that he was aware of no 

other lines (other than those shown on Ex. F2) within St. Francois or Madison counties that are 

either Union Pacific or predecessor railroads. Additionally, as 

MRBT is not a Union Pacific predecessor entity, any hazardous substances found in sample 8 

cannot be attributed to Union Pacific and are not relevant to the question of Union Pacific 

liability. 

Finally, the remaining NewFields Samples (HRR 1, 4, 5, 9, 10, 11, 12 and 14) cover 

locations that are irrelevant because Asarco settled no liability there. For example Asarco did 

not settle for any liability at Bonne Terre, the nearest tailings pile to sample HRR-14. See n.14, 

supra. Similarly, samples HRR-4, 5, and 10 are taken on the Hoffman Branch that terminates 

near the Leadwood Pile. Asarco did not settle liability at Leadwood. !d. Samples 11 and 12 are 

nearest to the Elvins Tailings and Asarco did not settle liability at that location. !d. None of 
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these samples are germane to Asarco' s claim for contribution, as Asarco had no liability at these 

locations and never paid to resolve liability there. 

V. CONCLUSION 

Based upon the foregoing, Union Pacific respectfully requests that Court find: 

1. Asarco has failed to present any evidence of Union Pacific liability for three of 

the Asarco Settlement Sites, including the West Fork, Sweetwater, and Glover 

sites, and therefore Asarco has failed to meet its prima facie burden as to these 

sites and all claims against Union Pacific for these sites are dismissed with 

prejudice. 

2. Asarco has failed to establish by a preponderance of the evidence Union Pacific 

liability for the Asarco Settlement Sites in Madison County, Missouri, and 

therefore Asarco has failed to meet its prima facie burden as to these sites and all 

claims against Union Pacific for these sites are dismissed with prejudice. 

3. Asarco has failed to establish by a preponderance of the evidence Union Pacific 

liability for the Asarco Settlement Sites in St. Francois County, Missouri, and 

therefore Asarco has failed to meet its prima facie burden as to these sites and all 

claims against Union Pacific for these sites are dismissed with prejudice. 

BUCKLEY & BUCKLEY, L.L.C. 

By: Is Ann E. Buckley 
Stephen M. Buckley #32919MO 
Ann E. Buckley #26970MO 
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633 W. Fifth Street, 67th Floor 
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gevans@integerlegal.com 
jwarren@integerlegal.com 
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Joel L. Herz 
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3573 E. Sunrise Drive, Suite 215 
Tucson, AZ 85718 
joel@joelherz.com 
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Inc. 

RobertS. Reid 
SCHNAPP, FALL, SILVEY & REID, LLP 

P. 0. Box 151 
Fredericktown, MO 63645-0151 
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ASARCOLLC, 

Plaintiff, 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

) 
) 
) 
) 
) 
) 
) 
) 

Case No. 4:11-cv-00864 JAR 

NL INDUSTRIES, INC., et al., 

Defendants. 

DECLARATION OF JOHN HAWKINS IN SUPPORT OF UNION PACIFIC'S 
RESPONSE TO ASARCO'S LONE PINE BRIEF 

I, John Hawkins, pursuant to the provisions of28 U.S.C. § 1746 certify as follows: 

L My name is John Hawkins. I am over 21 years of age. I am of sound mind and capable 

of making this declaration. I have personal knowledge of the facts recited in this declaration 

based on publicly available records and the corporate records of Union Pacific Railroad 

Company ("Union PacificH). I submit this declaration in support ofUnion Pacific's Response to 

Asarco LLC's ("Asarco") Lone Pine Brief. 

2. I have worked for Union Pacific since 1984 and am presently the Director of Real Estate 

Operations. My responsibilities include electronic data management, property engineering and 

appraisal services, and system/process consultation. I have 25 years of experience in the Real 

Estate Department in various capacities. One of my responsibilities is evaluating available 

records (both publicly available and internal Union Pacific records) to determine whether Union 

Pacific owns or has ever owned pmiicular parcels. I have conducted multiple ownership studies 

of this type, researching prope11y records on behalf of Union Pacific. 
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3. I was deposed in this action, as Union Pacific's corporate designee, on March 6, 2014, 

regarding chain of title of right-of-way ("ROW") and related property cunently or fmmerly 

owned by Union Pacific or other historic railroads in relation to certain areas in St. Francois, 

Iron, Madison, and Reynolds Counties that I understand are the subject of the lawsuit between 

Asarco and Union Pacific. These areas are: (1) The Big River Mine Tailings/St. Joe Minerals 

Corp. Site, located in St. Francois County, Missouri; (2) the Federal Mine Tailings Site, also 

located in St. Francois County, Missouri; (3) the Madison County Mines Site, encompassing the 

Catherine Mine site, in Madison County, Missouri; (4) the West Fork Mine/Mill Property, in 

Reynolds County, Missouri; (5) the Sweetwater Mine and Mill Property, in Reynolds County, 

Missouri; and (6) the Glover Smelter Property, in Iron County, Missouri. In this Declaration, I 

refer to these areas collectively as the "SEMO Sites". 

4. For purposes of this Declaration, I reviewed Union Pacific valuation maps, topographical 

maps depicting mine tailings pile locations, deeds, and industry publications, including Interstate 

Commerce Commission ("ICC") filings, and numerous years of Poor's and Moody's annual 

repmis. I also consulted with Union Pacific's Tax and Marketing Depmiments. It is my 

understanding that the records I consulted and relied upon have been produced in tllis case. 

5. Based upon my review, the majority of SEMO area ROW grants in St. Francois and 

Madison counties were easements and did not convey fee ownership of ROW. 

6. Union Pacific currently operates four active rail segments in St. Francois County: (1) the 

Desoto Subdivision on the westem border of St. Francois County (2) the St. Genevieve Line 

between Bismarck, St. Francois County eastward toward Ste. Genevieve, Ste. Genevieve 

County, (3) the Bonne Tene segment of the Mississippi River & Bonne Tene Railway 

("MRBT") mainline that runs from south ofthe City of Bonne Tene to Derby Junction, and (4) 

2 
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the Monsanto segment, which runs from the Bonne Terre segment at Hoffman Junction westerly 

toward Monsanto, Missouri. 

A. The DeSoto Subdivision was constructed by the St. Louis & Iron Mountain Railroad in 

the 1850's. The railroad went bankrupt in the late 1880s. Missouri Pacific Railroad was 

fonned in 1917 to acquire the former railroad's rail assets. It then was named the St. 

Louis, Iron Mountain and Southern Railway Company ("SLIMS"). I have attached to my 

Declaration excerpts from a true and conect copy of the 1917 Articles of Association of 

Missouri Pacific Railroad. 1 The DeSoto Subdivision is more than five miles away from 

any SEMO Sites in St. Francois County and does not even enter Madison County. 

B. The Ste. Genevieve line was constructed by the Southern Missouri Railway in the early 

1900's. It was acquired by the Illinois Southern Railway ("ILS") circa 1903. The 

operations of the ILS were suspended in 1919. The Missouri Illinois Railroad Company 

("MI") was created in 1921 to acquire the remaining ILS railroad assets at foreclosure 

sale. In suppoli of these statements, have attached to my Declaration true and correct 

copies of excerpts from Poor's Manual documents, ICC records, and an ILS foreclosure 

sale deed? The Ste. Genevieve ROW did not historically and does not cunently enter any 

SEMO Sites. 

C. Deeds and other public records document that the ROW of much of the MRBT in St. 

Francois County was conveyed to the MRBT from the St. Joseph and Doe Run Lead 

Companies subsequent to the construction of the track. I have attached to my Declaration 

true and correct copies of some examples of deeds conveying property from the lead 

1 Ex. 2A, 1917 Articles of Association ofthe Missouri Pacific Railroad (UPRR 1535-1536 and 1550-1551). 
2 Ex. 2B, 1905 Poor's Manual ofRailroads (UPRR2028-2029); Ex. 2C, 1920 Poor's Manual ofRailroads (UPRR 
2042-2043); Ex. 20, In reApplication of the lvfissouri-lllinois R.R. Co. for a Certificate of Public Convenience and 
Necessity, 67 I. C. C. 283 (Fin. Dkt. 1235) (Mar. 14, 1921) (UPRR 1714~ 1716); Ex. 2E, Decree of Foreclosure & Sale 
ofiLS Assets (UPRR 1717~1739). 
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companies in St. Francois County to MRBT.3 Specifically, the November 19, 1989 Lease 

from St. Joseph Lead Company to MRBT and the December 11, 1893 Quitclaim Deed 

from St. Joseph Lead Company to MRBT show that St. Joseph Lead Company built the 

rail line fi·om Riverside, Missouri to Doe Run Missouri, rented it to MRBT, then granted 

MRBT an easement to that line. 

D. The MRBT was dissolved and remaining assets, consisting only of the main branch from 

Derby to Riverside and the Hoffman Branch fl'om Bonne Terre to Hoffman, were 

acquired by the Missouri Illinois Railroad Company in 1945. I have attached to my 

Declaration a true and cmTect copy of the ICC record approving that acquisition.4 

E. The Belmont Branch was constructed by the St. Louis & Iron Mountain Railroad in the 

1860's. As I have stated in paragraph 6.A. the railroad went bankrupt in the late 1880s. 

The Belmont Branch was one of the assets later acquired by the newly formed Missouri 

Pacific Railroad. At its closest point, this line passed over a mile away from the 

Catherine Mine site in Madison County. Neither Union Pacific nor any of its corporate 

predecessors owned property serving this mine. The line was abandoned by the Missouri 

Pacific Railroad Company in 1972, before the Missouri Pacific Railroad Company 

merged with Union Pacific. I have attached to my Declaration a true and correct copy of 

the ICC record approving the abandonment and a copy of the Missouri Pacific Railroad 

Company Disclaimer, disclaiming any interest in the ROW easement.5 

3 Ex. 2F, Sample of deeds conveying constructed rai1road and ROW from lead companies to MRBT: (UPRR 2&26-
2&28), UPRR 2&31-2&32, l/2/1902 quit claim deed from Doe Run Lead Company to MRBT (UPRR 2858-2863), 
and 6/28/1906 quit claim deed also from Doe Run Lead Company to MRBT (UPRR 2890-2894). 
4 Ex. 2G, Report, Purchase by the Missouri-Illinois R.R. Co. of the Properties, Rights, and Franchises of the 
Mississippi River & Bonne Terre Rwy., approved and authorized (I.C.C. Fin. Dkt. 14897) (June 7, 1945) (UPRR-
1504-UPRR -1507). 
5 Ex. 2H, Excerpt fi·om Missouri Pacific R.R. Co. Abandonment BeMeen Bismarck and Whitewater, Mo., 342 I.C.C. 
643, 645 (Fin. Dkt. 26353) (Aug. 16, 1972) (UPRR 1774-1776); Ex. 2I Belmont Branch Disclaimer dated 
10/11/1977 (UPRR.2806-28l2). 

4 
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7. Union Pacific operates no active rail lines in Madison County. Union Pacific never 

owned or operated the Belmont Branch; Union Pacific has never owned ROW in Madison 

County and only owns one small (400 square feet), non-ROW property in Madison County. I 

have attached to my Declaration a true and conect copy of the 2013 Madison County tax receipt 

documenting the limited Union Pacific property in Madison County, Missouri.6 

8. Private companies built industrial spurs off the historic rail lines in the region on which 

they operated their own railroads and conducted their own switching operations. For example, 

the St. Joe and Des Loge Lead Company built and owned the St. Joseph and Desloge Railway 

and the Federal Lead Company owned the Lead Belt Railway. I have attached to my Declaration 

true and conect copies of excerpts from Poor's Manual documents evidencing these private, 

industrial rail lines. 7 

9. The Union Pacific corporate records that I reviewed in connection with preparing this 

declaration are kept in the regular course of business, record events at or near the time at which 

they occur, and were made by persons with personal knowledge of the events. 

I declare under penalty of petjury that the foregoing is true and correct. 

Executed on July 16, 2014. ~CJ£1~ 
John Hawkins 
Director of Real Estate Operations 

6 Ex. 2J, 2013 Madison County Tax Receipt (UPRR2021-2022). 
7 Ex. 2K, 1884 Poor's Manual of Railroads (UPRR 2734-2735); Ex. 2L, 1911 Poor's Manual of Railroads (UPRR 
2044-2045). 
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Brttcles of association 
OF 

MISSOURI PACIFIC RAILROAD COMPANY 

Filed in the Office of the Secretary of State of the 

State of Missouri, March , I9I7 

OO'J1 

sc 
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ARTICLES OF ASSOCIATION 

OP 

MISSOURI PACIFIC RAILROAD COMPANY 

We, whose names are hereunto subscribed, do hereby asso

ciate ourselves together for the purpose of forming a company 
under the laws o(MissOt1ri for tbe purpose of purchasipg line!l 
of railroad hereinafter described nnd the franchises and prop
erty appertaining thereto of, or formerly of, The Missouri 
Pacific Railway Company and lines of railroad hereinafter 

described and the franchises and propertJ• appertaining thereto 
of, or formerly of, St. Louis, Iron Mountain an~ Southern 
Railway Company, and of maintaining and operating said 
lines of railroad, and of constructing, maintaining and oper

ating a railroad for public use in the conveyance of persons 
and pl'Operty, and do hereby· for that purpose make and sign 

these Articles of Association, and do hereby state : 

I. 

The name of the Company hereby formed shall be 
MISSOURI PACIFJC RAILROAD COMPANY. , 

II. 

The number of years the Company is to continue is nir 
hundred years from the filing of these Articles in the office of 

the Secretary of State of the State of Missouri. 

III. 

The p\aces from and to which the road is to be acquired, 

constructed, maintained and operated are as follows : 

1. A line from at or near Kansas City, Missouri, to the 
western boundary of Missouri, and thence to a point at 
or near Paola, Knnsas. 

UPRR-001536 
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STATE OF MISSOURI, ~ 
ss. : 

City of St. Louis, 

John Cannon, Edward A. Chenery and John G. Drew, 
being duly sworn, each on his oath states that he is one of the 
directors named in the foregoing Articles of Association for 
the incorporation of Missouri Pacific Railroad Company, that 
at least one thousand dollars ($1,000) of stock for every mile 
of standard gauge railroad made or proposed to be made by 
said Company (being the amount of such stock required by 
Section 3051 of the Revi.~ed Statutes of Missouri) has been 
subscribed thereto in good faith, and that five per cent. (5%) 
l1as been paid thereon, in good faith and in cash, to the di
l'ectors named in said Articles of Association, aud that it is 
intended in good faith to maintain and operate the standard 
gauge l'Oad mentioned in said Articles of Association. 

cf:t::;_~ 
/~~ 
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CERTIFICATE TO MISSOURI-ILLINOIS B. B. 

Oertlftcate issued lttttborizlng the acquisition and operation of a line of rail· 
road ln Illinois and 1\:Ussoul'i. 

6T I.e. c. 

HeinOnl ine -- 67 I .C.C. 283 1921 
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INTERSTATE COMMERCE COMMISSION REPORTS. 

Operating revenues----------------------------- $1, 118, 000 
Operating expenses 856, 000 

Net revenues 262,000 
Railway tax accruals--------------------------- 40, 000 

Operating Income--------------------------- 222,000 
Nonoperating income------------------------ S, 000 

Gross incoiDe----------------------------- 225,000 
Deductions (hire of equlpt.uent)------------------ 40,000 

Net income--------------------------------- l85, 000 

HeinOnl ine -- 67 I .C.C. 284 1921 
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TO 1\!ISSOUl\HLLINOIS 1\. 1\. 

HeinOnl ine -- 67 I .C.C. 285 1921 
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( 1:. 

AGREEMENT, dated February 5th, i92l, between HERBERT 
. ' . 

' i . j . .. . . 
A. LUNDAHL, as Speclal Master appointed by and referred to in 

the Decrees of Foreclosure and Sale made in the ca.u·ses herein-

after mentioned (hereinafter called the "Special Master11 ), party 

of the first part; 

THE ILLINOIS SOUTHERN RAILWAY COMPANY, a corporation · 
'. 

organized and existingunder the laws of the State of Illinois, 

(hereinafter called "The Railway Company"), :party of-the second 

part; 
/.,..-----·· ---· . 

· WILLIAM W~ WHEELOCK, as Receiver of the proper~ies of 

the Railway Companyl (hereinafter called the 11 Receiver"), party 

of_the third part; 

FESTUS J. WADE of St.Louis, Missouri, and FIRST TRUST 
.: '. 

'•, 

AND SAVINGS BANK, a· corporatio~ ·organized and existing under_~h~ _______ _ 

laws of the State of Illinois, as Trustees under the First 

Mortgage· or Deed of Trust· (hereinafter called· "First Mo~tgage") 

~ of the Railway Company dateg June 1, 1911, (hereinafter sometimes 

called the '!First Mortgage Trustees-), :parties of the fourth part; 

BRECKINRIDGE JONES, of St.Louis, Missouri, and ILLINOIS 
\ 

TRUST. & SAVIUGS BAliK, _a. corporation· orga.niz~d and existing under 
' . . ~ 

the laws of the state of Illinol s, as Trus_tees under the Income 

Mortgage or Deed of Trust (hereinafter called•llncome Mortgage") of 

the Railway Company dated June 1, 1911 (hereinafter sometimes 

called the "Income Mort gag~ Trustee_s"). ~tarties of 

WILLIAM T. ABBOT~, of Chicago, Illinois, 

called tne "Purchaser"),. p~~ty of the sixth part; 

the fifth part; 

Cl'ereinafter 

' and 

MISSOURI-ILLINOIS RAILROAD COMPANY, a corporation 
. . . . ' . . . 

organized and existing under the laws of the state of Missouri 

(he;reinafter_called the "Purchaser's Assign"),_ party of the seventh 

part;· 

;v.HEREAS, in a certain cause pending in the District 

Court of the United States for the Northern District of Illinois, 
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Eastern Division, I~ Equity No. 1113, 1 and. in a certaln cause pending 

in the District Court of the United States for the Eastern District 

of Illinois, In Equity No. 1369, and in a certain cause pending 

in the District Court of the United States for the Eastern District 

of Missouri, Eastern Division, In Equity No. 5060, wherein Festus 

J. Wade is complainant and the Railway Cor.q.pany and others are de

fendants (hereinafter referred to as the "Consolidated. Causes"), 
-

there were made·and entered on June 26, 1920, July 9, 1920, and 

July 16, 1920, respectively, ~pro~ as of May 27, 1920, 

decrees of .foreclosure and sale whereby, among other things, it 

was ordered, adjudged and decreed that the Railway Company should,· 

within ten (10) days after the entry of said decrees of foreclosure 

and sale, pay or cause to be paid to - (1) Festus J. Wade, as 

Trustee, for the use and benefit of the holders of the outstanding 

First Mortgage, Forty Year Five P~r cent (5%) Gold Bonds and the 

unpaid coupons thereto appertaining, issued under and secured by 

the First Mortgage aforesaid of the Re.ilway Company to the First 

Mortgage Trustees, dated June 1, 1911, the sum of Two Million, 
. . . 

Three Hundred Eighty .. nine Thousand, Six Hundred One and 32/100 

. Dollars ($2,389,601.32), adjudged by said Decrees of Foreclosure 
---.-.~,...1_ • 

. ,. 

and Sale entered in each of said consolidated causes to be the ~um 

due and payable :from ~the Railway Company to the First Mort"gage 

Trustees under said Firs.t Mortgage, with interest thereon from the 

date of the~foresaid.Decrees of Foreclosure and Sale ·to the date 

of payment; and (2) Illinois Trust and Savings Bank and Breckin

ridge Jones, as Trustees, for the use a.nd\benefit of the holders 
[ 

of outstanding Income IJiortgage Forty Year Five Per Cent (5%) Go~d 

Bonds of the Railway Company issued under and secured by the Income 

Mortgage aforesaid of the Railway Company to the Income Mortgage 

Trustees, dated June 1, 1911, the sum of One Million, Four Hundred 

Seventy-eight Thousand, Nine Hundred seventy-five and 31/100 Dollars 
:~ 

($1,478,975.31), adjudged by said Decrees o~ Foreclosure and Sale 
~ 
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entered in each of said consolidated causes to be.the sum due and 

payable from the Railway Company to: the Income Mortgage Trustees 

under said Income Mortgage, with inte're.st thereon from the date of 

:the aforesaid Decrees of Foreclosure and Sale to the date of pay-

·• ment; and 

/WHEREAS, n~ither the Railway Company nor anyone on its 

behalf.within ten days after the entry of said Decrees of Fore

closure and Sale or at any other time paid or caused to be paid 

either of said sums or any sums adjudged by said Decrees of Fore

closure and Sale to be due and owing from the Railway Company 

/to said First Mortgage Trustees or Income Mortgage Trustees afore-

said; and 

WHEREAS, by said Decrees of Foreclosure and Sale it was 

also, among other things, oi·dered, adjudged and decreed that in 

default of the payments directed to be·made to the First Mortgage 

Trustees and to the Income Mortgage Trustees aforesaid, said~ 

First Mortgage and said Income Mortgage should be foreclosed and 

all and singular the property; estate, rights, franchises, con

tracts, privileges, choses in action and effects of_the Railway 

Company, ·including all property described in the said First ~ort

gage and the said Income Mor-tgage or either of them, ·and all 

property at the time of such sale in the possession of said William 

W. ~~eelock as Receiver (except only any and all claims in favor 

of said Railway Company and/or said Receiver, against the United 

-States of .America, the :Pirector General of Railroads thereof, or 

any insurance companies) should be sold in the manner therein set 

forth, without valuation, appraisement., exemption or extension,· and 

free from any rig~t of redemption, and all the right~ title, in

terest and equity of redemption of the. Railway Company, its creditors 

and stoc~~olders, and of all persons claiming under it or them or 

any of them~ and of all parties to said ConsolidatedoCauses, and to 

:each and every of the Constituent Causes therein consolidated, arid 

of all persons claiming under them or any of them, of, in and to 
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said property and every part thereof; should be fo~ever barred 

and foreclosed subject to the provisions of said Decrees of Fore

closure and Sale, and that the purchaser thereof should take and 

hold the same forever free and discharged of and from the lien of 

and trusts under said First Mortgage, . of and. from the lieh of and 

trusts under said Income Mortgage, and the bonds and coupons se

cured respectively thereby, and free and discharged of and from 

any and all liens, claims and demands whatsoever arising out of 

_any ·order or orders Qf said courts in said Consolidated causes, 

or any action of the Receiver therein, and free from, and dis-
J ' . 

charged of and_from any\ and all liens, claims and demands whatso-

ever upon or against said railways, rights, franchises and other 

' 
properties directed to be sold or any part thereof, in favor of 

><! any·party or parties to. said Consolidated causes, or in favor of 

any per.son or persons, firm or firms, corporation or corporations, 

claiming by, through or under them, or any of them, subject, how

ever, and subject only to the liens, claims and obligation~ which 

V where decreed in Articles XXIII and x:x::l of said decrees should be 

assumed by the purchaser at said sale; and that all of the.property~ 

described in said Decrees of Foreclosure and Sale decreed to be 

sold should be sold in the manner set forth in said Decrees at the 

passenger station of the Railway Company in the City of Salem, 

Marion County, Illinois, on a day and hour to be fixed by said · 

courts and that said notice of the time, place and terms of such 

/sale describing briefly the property to be sold and referring to 

said ~ecrees of Foreclpsure and Sale /should be published by th~

Special Master at least once in each week for a term of four weeks 

preceding the date of such sale, in a newspaper of general circula- · 

tion, printed and published in the City of St.Louis, Missouri, and 

in a newspaper of general circulation printed and published .in the 

.ci t_y of Salem, . Marion County, Illinois, and in a newspaper of 
:;.~ 
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~eneral circulation, printed and published· in Chicago, Illinois; 

and 

WHEREAS, by said Decrees of Foreclosure· a..l'ld Sale, 

Herbert A. Lundahl was appoin.ted Special· Master to make _and con

due~ said sale, and upon confirmation thereof by said District 

Courts of the United States wherein said Consolidated causes are 

pending, and upon the payment of the purchaser or his assigns of 

the purchase price or such portion thereof as should be required 
. ' by said District Courts of the United states to be paid in advance 

of the delivery of the.deed or other instruments of conveyance and 

transfer by· the Special Master, or upon the making by him ,or them· 

of such provisions for the payment thereof as said District Courts 

of the United States should approve,: to execute and deliver a deed 

or other proper instrument conveyingt assigning and transferring 

to such purchaser or his assigns the property sold to such pur

chaser, su~j'ect, however, to ··the provisions of said Decrees of 

Foreclosure and Sale; and 

~AS, September 15, 1920, at 2:00 o'clo_ck in the after

noon, was duly fixed by said District courts of the United states 

in and for the Northern District of Illinois, Eastern Division, 

Eastern District of Illinois, and Eastern District of Missouri, 
-

' 

Eastern Division, in orders duly entered in the respective Con-

solidated Causes therein pending, on July 21st, July'23rd and July 

16th, 1.920; respectively, and notice of the time, place and terms 

of sale was duly given in accordance with the provi si.ons of said 

Decrees of Foreclosure and Sale and in accordance w,i th law; and 

/'WHEREAS, the Special Mister on September 15, 1920,. at 

2:00 o'clock in the afternoon at the passenger station of the 

. Railway Company in the City of Salem, County of Marion and State 

of Illinois, upon the property to be sold, pursuant to said notice 

of sale; and in the manner prescribed and upon the terms and 

conditions specified in said Decrees of Foreclosure and Sale and 
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subject to the provisions thereof, and with the right to the pur

chaser, h.is successors and assigns, t.o abandon the use of the 

properties o;r any part thereof for. railroad purposes, end to dis

mantle and sell the s~ame or any part thereof, sold, subject to con

"'firination by the District courts of the United States wherein said 

consolidated causes are pending, at public auction, to William T. 

Abb{;>tt, the property described in said Decrees of Foreclosure and 

Sale, decreed by said Decrees to be sold, as an entirety for the sum 

/of Seven Hundred Twenty-five Thousand Dollars ($?25,000}, said 
r 

William T. Abbott being the highest bidder for said property at 

said sale· and having duly qualified as a bidder thereat for said 

property in the manner provided for in said Decrees of Foreclosure 

and Sale; and 

WHEREAS, the Special Master did, after said sale and 
l on September 27, 1920, September 28, 1920, and September 28, 1920, 

make reports of said sale to the District courts of the Unit;ed 

States for the Northern Distriict of Il?-inoi s, Eastern Division, 

the Eastern District of Illinois and the Eastern District of 

Missouri, Eastern Division, respectively, e..nd said reports were 

duly filed in the respective offices of the respective clerks of 

said courts on said respective days; and 

WHEREAS, ·thereafter, by orders duly made and entered 

on December 31, 1920, January 4, 1921, ~d January 4, 1921, by 

.laaid District Courts of the United States for the Northern District 

of Illinois, Eastern Division, Eastern District of Illinois and 

Eastern District of Missouri, Eastern Division, respectively (here

inafter called "Orders of Confirmation"), said reports were in all 
~ 

things approved'a.nd confirmed, and the sale. to William T. Abbott 

of the properties by said Decrees of Foreclosure and Sale directed 

to be sold as above set forth, was approved, confirmed-and made final 

and absolute by each and all of said courts,\ subject, however, to 

all the ter.ms, provisions and conditions of said Decrees of Fore

closure and Sale and said Order of Confirmation confirming the 
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Special Master's Sale, and all the reservations to the purchaser, 

his successorsand ~ssigns and to the .court in said Decrees con

tained; and said courts, in said Decrees of Confirmation directed 

the manner in which the purchase price of said p'roperty should be 

paid or provided for, and further directed the Special :Master upon 

the deli very by the s_aid purchaser to him of Two Million and 

Eighteen Thousand Dollars ($2,018,000), face value of said First 

Mortgage Forty Year Five Per cent (6%) Gold Bonds of the Railway 

Company, issued under the First Mortgage, or of a certificate 

·satisfactory to the Special Master entitling him to. the possession 

thereof and upon the payment to him of pne Hundred Thousand 

Dollars ($100,000) in cash on account of the sum bid by said 

William T. Abbott, upon request of said purchaser, to sign, seal, 

execute, acknowledge and deliver a deed or deeds or other proper 
. . . 

instruments in a form to be approved by the District Court of the 

United· Statea, Northern District of Illinois, East,ern Division, 

or a judge thereof, conv~ying, assi~ing and tran~ferring to such 

·purchaser or his grantees, assigns or to such corporation as he 

might name, a.ll and singular the property, assets, rights, fran

chise, contracts, privileges, choses in actions and effects of 

the Railway Company, including all property desc~ibed in said 

.I First Mortgage, and the said Income :Mortgage, or either of them, 

and all property at the time of such sale in the possession of 

William W. Wheelock, as Receiver of said courts, and all of said 

railways and other property described and mentioned in said Decrees 
" 

of Foreclosure and Sale and thereby directed to be sold (except 

only any and all claims, in favor of said. Railwa~ Company and/or 

said Receiver, against the United States of America, the Director 
' . 

General of Railroads thereof or any insurance companies), subject 

.to all taxes and assessments, being a. lien thereon or any part 

thereof and subject to all the terms, conditions and provisions of 

said Decrees of Foreclosure and Sale and said Orders of Confirms.-
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tion of said courts; and 

j,.. WHEREAS, there has. been:- delivered to the Special Master 

. . 

by William T. Abbo_tt a certificate entitling said Special MaSter 

to the. possession of Two lJiillion and Eighteen Thousand Dollars 

($2,018,000) face value of said First Mortgage Forty Year Five 
. . 

Per cent (5%) Gold B·onds of The Illinois southern Railway company, 

end there has been paid ~to said Special Master by said William 

T. Abbott the sum of One Hundred-Thousand Dollars ($100,000), 

as by said Orders of Confirmation provided; and 

WHEREAS, by said Decrees of Foreclosure and Sale and 

l . 
said Orders of confirmation the Railway company, the Receiver and 

the Trustees of the First Mortgage and the Trustees of the Income 

Mortgage, respectively, were-directed severally and respectively 

to, join in the execution arid delivery to the purcllaser, his suc

cessors or assigns, of the deed or deeds or other instruments of 

conveyance, assignment and transfer, directed to be executed and 

delivered to the purcha~er, his successors or assigns by said 

Decrees of Foreclosure and Sale and said Orders of confirmation; 

and· 

WHEREAS, William T. Abbott) the purchaser at the fore

closure sale of the property· above described, has contracted to 

transfer and convey all the property purchased by him at said fore

closure sale (except all cash on December 24, 1920, or at any time 

thereafter, in the hands of the Receiver, and all accounts and 

bills receivable due said Railway company or its Receiver) to 

Missouri-Illinois Railroad Company, party of the s.eventh part,· 

. .... 
and hereby directs, as evidenced by his execution of this Indenture, 

the Special Master, the Railway Company, the Receiver, the First 

Mortgage Trustees and the Income Mortgage Trustees., to transfer 

and convey. by this instrument to said party of the seventh part, 
" 

as provided for in and subject to all th~ terms, conditions and 
·. " 

provisions of said Decrees of For4closure and Sale and said Orders 
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of confirmation, all said property so contracted to be transferred . 

and conveyed; 

NOW, THEREFORE, THIS INDENTURE WITNESSETH: 
• + • '-

That said Herbert A. Lundahl, as Special Master afore-

said, .party of the first part~ in· order .to carry into effect said 

'sale to William T. Abbott, the purchaser, and to comply with the 

directions of s~id William T. Abbott, as aforesaid, to convey the 

proper~y hereinafter described to Missouri-Illinois Railroad Com-

. pany, and in pursuance of said Decrees of Foreclosure and Sale and 

said Orders of Confirmation, end in consideration of one dollar 

($1.00) and other good and valuable considerations, the receipt 

of Which is hereby acknowledged, has granted, bargained, sold, 

aliened, remised, released, conveyed, confirmed, e.ssigned, trans

ferred and set over and by these presents does grant, bargain, sell, 

alien, remise, release, convey, confirm, assign, t;ransfer and set 

over unto the said Missouri-Illinois Railroad Company, party of the 

seventh part, its successors and assigns, the following property, 

being a part of the property described in said Decrees of Fore

closure and Sale and said Orders of confirmation, to-wit: 

All and singular the property, estate, rights,· franchises, 

contracts, privileges, choses in action and effects form.erly be

longing to The Illinois Southern Railwa~, including all property 

described in said First Mortgage or Deed of Trust of said.Railway 

Company dated June 1, 19il, e.nd all property described in said 

Income Mortgage or Deed of Trust of said Railway Company dated 

' 
June 1,, 1911, or either of said Mortgages, also all property of said 

Railway Company described in Articles XIV and XY of said Decrees o:f 

Foreclosure and Sale, end all property at the time of the Fore-

closu~e Sale hereinabove mentioned in the possession of William w. 

Wheelock, Receiver (except· only any and all claims in favor of said 

Railway Company andior said Receiver against the United States of 

America, the Director General of Railroads thereof, or any insurance 
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companies, all cash which is now or may hereafter be in the hands 

of said Receiver., and all accounts and bills receiva:~le due said 

Railway Company or said Receiver from any person. ·firm or corpora

tion, which said claims, cash, e.cco~ts Ya:"nd bills receivap:te are 

hereby expressly reserved from this conveyance). 
·,-

/TO HAVE AND TO HOLD, possess and enjoy,all and singular 

' . ~ .. 
the above mentioned real and personal property, rights, franchises, 

privileges arid immunities thereto appertaining, hereby conveyed or 

intended so to be, unto said Missouri-Illinois Railroad Company, 

its successors and assigns, to its and their own proper use, bene-

fit and behoof forever, free and discharged from any trust or lien 

imposed thereon by said First Mortgage or said Income Mortgage and 

free and discharged from any claim, right, interest or equity of 

redemption, statutory or otherwise, of, in or to the same by or of 

the Railway Company, its successprs ·and assign_s, and by or. of the 

creditors and stockholders of the Rail"i'ray Company, e.n<;l by or of any 

party to said Consolidated causes aforesaid, and by or of all 

persons, partnerships and corporat:tons claiming by, under or through 

the· Railwa.y Company, its creditors or its stockholders· or any party 

/to said consolidated causes or e.ny of them-. 

SUBJECT, however, to the paramount lien and charge re

se·rved by sa-id District courts of the United States upon .said 

property for. the payment :lin to said Court-s in. cash of any unpaid part 

of the purchase'. price thereof, and subj ect, also, to all terms, . 

conditions and reservations of said Decrees. of Foreclosure and Sale, 

and said Orders of Confirmation, whether in this Indenture expressly 

referred to or not. 

THIS INDENTURE FURTHER WITNESSETH that The Illinois 

Southern Railway Company, ·party of the se~-ond part, in considera

tion of the sum of Ten Dollars ($10), lawful money of the United 

States, to it paid, receipt whereof is hereby acknow~edged, and 

pursuant to the directions in said Decrees of Foreclosure and 
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Sale and in said Orders of Confirmation}h~s granted, bargained, 

sold, aliened, remised, released, conveyed, confirmed, assigned, 

transferred and set over and by these presents does grant, bar-

gain, sell·, alien, remise, release, convey, confirm, essign, trans-

fer and set over unto the said Missouri-Illinois Railroad com-
. . 

pany, party of the seventh part,. its successors and assigns, all 

and singular)lthti') property above described and hereby conveyed by 

the Special Master, or intended so to be; 

· TO HAVE AND TO HOLD, POSSESS AND ENJOY, all and singular 
. . 

said proper ty hereby conveyed by the Special Master, or intended 

. so to be, unto said Missouri-Illinois Railr~ad company, its suc-

cessors and assigns, to its and their own proper use, benefit and ~ 

behoof forever;· and 

THIS INDENTURE FURTHER WITNESSETH that William W. Wheelock, 

as Receiver e.s aforesaid, pa.rty of the third part, in consideration 

of the premises and of the sum of Ten Dollars ($10), la,wful money 

of the United States, to him ~n hand paid, receipt .. whereof is hereby 

acknowledged, and pursu~t to the directions in said Decrees of 

Foreclosure and Sale, and said Orders of confirmation contained, 

has granted, bargained, soil.d, aiiened, remised, released, conveyed, 

confirmed, assigned, transferred and set over; and by tpese presents 

does grant, bargain,· sell, alien, remise, release, corwey, confirm, 

assign, transfer an~ set over unto said Missouri-Illinois Railroad 

company, its s~ccessors and assigns, all his right, title and in

terest, as such Receiver in and to all and singul~r the property 

above described and hereby conveyed .. by the Special Master, or in-

tended so to be. 

TO HAv;E AND TO HOLD, POSSESS AND ENJOY, all and singular 
. . 

said property hereby conveyed by the Special Master; or intended so 

to be, unto said Missouri-Illinois Railroad Company, its successors, . 
and assigns, to its and their own proper use, benefit and behoof for-

ever; and 
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THIS INDEN.TURE FURTHER WITl:illSSETH that Festus J. Wade, 

of St.Louis-, Missouri, and First Trust and. Savings Bank, a 
/corporation, as T.rustees under the First Mortgage of the Railway Com

pany, dated June 1, 1911, parties of the fourth p~rt, in considera

tion of the premises and of the sum of Ten Dollars ($10), lawful 
~ -- . .. 

money of the United States, to them paid, receipt whereof is .here-

by acknowledged, and pursuant to the directions in sai.d Decrees of 
. -Foreclosure and Sale and said Orders of confirmation contained, 

have conveyed, remised, released and quit-claimed, and by these 

presents do convey,- remise, release and quit-claim unto Missouri

Illinois Railroad Company, its successors and assigns, alk the 

right, title, interest, claim and demand whatsoever, the said 

trustees may· have acquired in, through or by the said First Mort

gage of the Railway Company bearing date the first day of June 

1911, of, in and to all and singular the property above described 

and hereby·conveyed, assigned or transferred by the Special Master, 

or intended so to be. 

TO HAVE AND TO HOI.D, possess_ and enjoy, all and singular 
. ~ . -

said property hereby conveyed by the Special Master, or intended so 

to be, unto said Missouri-Illinois Railroad Company, its successors 

·and assigns, to its and their own proper use, benefit and behoof 

forever; and 

/THIS INDEN"TURE FURTHER WITNESSETH that Breckinridge Jones, 
' . -- -of St.Louis, Missouri, and Illinois Trust and Savings Ba?k, a 

corporation, as Trustees under the Income Mortgage of the Railway 

·company dated Jun-e 1, 1911, parties of the fifth part, in con

sideration or' the premises and of the sum of Ten Dollars ($10), 

lawful money of the United States, to them paid, receipt whereof 

is hereby acknowledged, and pursuant to the directions in said 

Decrees of Foreclosure and. Sale and said Orders of confirmation con-

tained, have conveyed, remised, released and quit-claimed, and by ,, · 

these presents do convey, remise, release and quit-claim ·unto 

Missouri-Illinois Railroad Company, its successors and assigns, all 
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the right, title,., interest, claim and demand whatsoever, the said 

trustees may have .. · acquired in, through or by the said Income 

Mortgage of the Railway Company bearing date the'first day of 
•.. 

June 1911, ·of, in and to all and singular the property above de-

scribed and hereby conveyed, assigned or transferred by the Special 

Master, or intended so to be. 

TO RAVE AND TO HOLD, possess and enjoy, all and singular 

said prope~ty hereby.conv~yed by the Special Master or intended so 

to be, unto said Missouri-Illinois Railroad Company, its successors 

and assigns, to its and their own proper use, benefit and behoof 

forever; and 

THIS INDENTURE FURTHER WITNESSETH that William T. Abbott, 
'-

party of the sixth part, purchaser at said foreclosure sale, in con--

sideration of the sum of Ten Dollars ($10) ,. lawful money of the 

United States, to him in hand paid, receipt whereof is hereby ac~ 

knowledged, has granted, bargained, sold, aliened, remised, released, 

/conveyed, confirmed, assigned, transferred and set over and by 

these presents does grant, bargain, sell, alien, remise, release, 

convey, conf~rm, assign, tra.nsfer and .set over unto the said 

:Missouri-Illinois Railroad company,_ party. of the seventh part, its 

_successors and assigns, all his right, title and interest as such 

purchaser at said foreclosure sale in and to all and singular the 

property ab_ove described- and hereby conveyed by the Special Master, 

or intended so to be. 

TO HAVE M~D TO HOLD, possess and enjoy, all and singular 

said property hereby conveyed by the Special Master, or intended so 

to be, unto said Missouri-Illinois Railroad Company, its successors 

and assigns, to its and their own proper use, benefit and behoof 

forever. 

No personal covenant or liabiiity shall be implied 

against or is assumed or undertakenVby the Special Master, the 

Receiver, the First Mortgage and the Income Mortgage ~rustees or 

any of the parties grantor herein by reason of the execution of this 

instrument or any recital or covenant herein contained. 
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IN WITlilESS WHEREOF, the Special Master, the Receiver, 

Wil\iam T. Abbott, Festus J. Wade, as Trustee under said First 

Mortgage, and Breckinridge Jones as Trustee under said Income 

Mortgage:, have hereunto set their hands and seals, and the Rail

way Company and the First Trust and Savings Bank, as Trustee under 

said First Mortgage, and the Il·linais Trust & Savings Bank, as 

Trustee under said Income Mortgage, have caused this instrument to 

be executed in their respective names by their Presidents or Vice

Presidents and under their respective corporate seals, attested qy 
their Secretaries or Assistant Secretaries, all as of the day and 

year first above written. 

THE ILLINOIS 'SOUTHERN RAILWAY COMPANY, 

~(JvuJ~ 
· Ey~ li'lCC.::Fi'e"iiident. 

~~~~ 

'' .. · 

Secretary 

·A~~ of the 
Illinois Southern Railway Company. 

FIRST TRUST AND SAVINGS BAl~ OF CHICAGO, 

'1/~e.e. President. 

As 
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:.::7- ~ . .Attest: ~ 

~~y. 

/STATE OF ILLINOIS~SS 
. COUNTY OF COOK ~ 

~15-

ILL 

Mortga~ 

1 q t:f' day of March, 1921, BE IT ~rnwrnERED that on this 

before me·~<£,£,;:~ 
commission~d qua~ified, personally 

, a. uotary Public, duly-'"-~ 

appeared HERBERT A. LUNDAHL, 
. 

Special Master, grantor in the within instrument, and acknowledged 

the execution of the same, as Special Master as in said instrument 

s;et f'orth. 

IN WITNESS WHEREOF, I have hereunto set my hand and af-

flxe;d my official seal the 

STATE _OF ILLINOIS~SS 

COUNTY OF COOK J 

day and year last aforesaid. 

. ?Ld.-.~~«d' Public. 

. . .· B~IJ ~:RED that. on this /(jf:r day of March, 1921, 

before me (j/l..c.~ ~,{f?,_,, t(Lt:: , a Notary Public duly com-

missioned ~alified, personally e.ppeared WII..LIAM. w. 'WHEELOCK,· 
. . . 

Receiver of the properties of the Illinois Southern Railway company, 

grantor in the withJn instrument, and acknowledged. the execution of 

the same,· as Receiver of the properties of the Illinois Southern 
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Railway Company, as in said instrument set forth. 

IN WITNESS WHEREOF, I have hereunto set my hand and af

. fixed my offi eial seal·, the day and year last aforesaid. 

/{f4J.u~tary Public. 

STATE OF ILLilWI Sl 
' ' ss 

COUNTY OF COOK 

1, %4 ~di.;t: a. Notary Public in and 

for the State of Illinois, duly·commiasioned, sworn arid qualified, 

DO HEREBY CERTIFY that on this ''i l:f, day of March, 1921, before 

me pers.onally appeared (} ttiu. l(/. tdf!:J4 k ' to me ' 

knovm to be the lf-<G, ':esident,/and ~ ??J.~· 
to me.known to be the ____ .... secretary of the Illinois southern 

Railway Company, the corporation. that executed the within and fore

going instrument, and they jointly and severally acknowledged to 

me that they respectively signed and executed said instrument in 

the name of said The Illinois Southern Railway Company, and affixed 

thereto the corporate seal of said corporation, freely and voluntari

ly, and they also jointly and severally acknowledged the said instru

ment to be the free and voluntary act and deed of said corporation, 

for the use.s and purposes therein mentioned; and on oath they also 

jointly and severally stated ~hat they were duly authorized to exe

cute said instrument for and on behalf and in the name of said 
/ 

corporation and that said seal thereto affixed is the corporate seal 

of said corporation. 

IN WITNESS WHEREOF, + have hereunto set my hand and af

fixed my official seal the day and year in this certificate first 

. ~abo:-ve .wr.i tten. 

1· the county of cook 
and State of Illinois, residing in the City 

' of Chicago in.sa.id State. 
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. . ss 
STATE OF ILLINOISl 

COUNTY OF COOK . J) · i 

for the st::~d~commis:i:n::~a:o:b:: ::a:;ied," '_)_: l 

DO HEREBY CERTIFY that on this 19~ day of March, 1921, before 

~ 8DJ K" , to me me personally appeared 

known to be the 7/<. 'ee President, and _lif.;;;,_._:IJ...:.( __ ·_~..:.-..;..;:;..;;;=-.;;;.~~---
to me known to be the ~ '{.- Secretary of the First Trust and 

. Savings Bank, the corporation that executed tl::lewi thin and foregoing 

instrument, and they jointly and severally acknowledged to me that 

they respectively signed and executed said instrument in the name 

of said First Trust and Savings Bank, a.ndaffixed thereto the 

corporate seal of said corporation, freely and_voluntarily, and they 

also jointly and severally acknowledged the said instrument to be 

the free and voluntary act and deed of said corporation, for the uses 

and purposes therein mentioned; and on oath they also jointly ap.d 

severally stated that they were' duly authorized to execut~ sa.i~ in-

strument for and on behalf and in the name of sa:j,d corporation and 

that said seal thereto affixed is the corporate seal of said corpora-

tion •. 

IN WITNESS WHEREOF, I have hereunto set my hand and af-
- . 

fixed·my official seai the.day and year in this certificate first 

above \vri t ten. 

~ 
STATE OF MISSOURil 
~u£~. ss 

CITY QFL~S 

No~Publ~~for the County of Cook 
and State of Illinois, residing in the City 

. of Chj.cago in said state. 

I, ,_'k'1~ 
for said City in the State aforesaid, 

, a Notary Publ'ic in 

and DO HEREBY CERTIFY that 

FESTUS J. WADE, personally known to me to be the same person described 

in and who executed the foregoing instrument, and personally kno·w:n 
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to me to be the same person whose name is subscribed to the fore

going instrument, appeared before me this day in person and·ac

knowledged that P,e signed, sealed and delivered the said instrument 

and executed the same as hiS free and voluntary act and deed, as 

. ·v 
Trustee, for the uses and purposes therein set forth. 

'JI ):d.. 
GIVEN under my hand and official seal this 

day of March, 1921. ; .. 
My commission expires on the ~/ -dJ. day of~ 

A.D. 192L,. 

STATE OF ILLINOISlss 

COUNTY OF COOK 

J:, ffi.t~....~r,~ d:--/- , e. Notary Public in and 

for the stateiOfillinois, duly commissioned, sworn and qualified, 
• 

•• • 
> 

DO HEREBY CERTIFY that on this day of March, 1921, before 

me personally,appeared -~~·-~~·--j~~~~~~r~~~----------~------' to me 

known to be the ~u President, and _-/.;...... . ....lf:-:..·.....:·~:....;~~~&v~.;...._---

to me known to be the ~'t _Secretary of the Illinois Trust & 

Savings Bank, the coiPoration that executed the within and.foregoing 

. 
instrument, and they jointly and,severally acknowledged to me that 

they respectively signed and executed said instrument in the name 

of said Illinois Trust & Savings Bank, and affixed thereto the 

corporate seal of said corporation, freely and voluntarily, a.nd 

they also jointly and severally acknowledged the said instrument 

to be the free and voluntary act and deed of said corporation, for 

the uses and purposes therein mentioned; and on oath they also 

jointly and severally stated that they were duly authorized to exe

cute said instrument for a.nd on behalf and in the name of said 

corporation and that said.seal thereto affixed~s the corporate seal 
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''· 

of said corporation. 

n~ WITNESS WHEREOF, I have hereunto set my hand and af-

fixed my official seal the day and year in this certificate first 

above written. 

.... 
. ~t, 

.-,__ \1. 

-~i, 

1n and or he county of cook 
a state of Illinois, residing in the City 
of C~icago in.said State. 

STATE OF MISSOURI ) 

ciTY OF ST~~OU~S c1 ~~ 
,• a Notary Public 

in and for said City in the state aforesaid, DO HEREBY CERTIFY that 

BRECKINRIDGE JONES, personally knovm to me to be the same person 

described in and who executed the foregoing instrument, and personal

ly known to me to be· the sa.rrie person whose name is subscribed to 

the foregoing instrument, appeared before me this day in person and 

acknowledged that he signed, sealed and delivered the said instru-

ment and executed the same as his free and.voluntary act and deed, 

as Trustee, for the uses and purposes therein set forth. ~ 

GIVEN under my hand and official seal this }:"' -

day of March, 1921. 

My commission expires on 

- A.D,. 19~ 

STATE OF ILLINOIS~SS 

COUNTY OF COOK ~ 
BE IT REMEMBERED that on thi.s .~~d.ay-o:t""ma-tcn~.:-A<-f:n. --

~~--·__;:::_~_-:;;;,_- ---- -~ 
-~-------!""---:-:-= 

1921, before me, a Nptary Public, duly commissioned and qualified~ 

personally appeared WILLIAM T. ABBOTT, grantor in the within instru: 

ment, and acknowledged the execution of the same as his free act 
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, · and· deed. 

IN TESTIMONY VnfEREOF, I have hereunto set ~y hand and 
' ' 

seal, the day and year last ·aforesaid. 

~&~a . 

) 

aff !xed my official 

~ 7 Notar.J Public. 

r, 
{ .. 

. ' 
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STAT.E OF fr~1JRI ~ i . 

1 
.. 

~coun-ty of ist .. lJl'ranco~e 
l I J I 

. . ' . 

~s. 

• . I ,~.H~ f· 0 'B~nn_o!'_: R •"-<-rd~" o~ JlAA<l•, 
County an(l. St~te, do hereby certify that the 

within and for said 

inst!'ument of w!'iting, with the certificates th"lt'eon waa, on the 
4th day of June, 1921, duly filed for record in this office a1t 
loo'clock 10 minu~es, P.M., and _that the same was duly recorded 
in Book 123 for recording Miscellaneous Deeds, at Pa.ge 500. 

/ !N.1V{IT.NESS WHEREOF, I have hereunto eet my hand and af-,/ ' \.,.,, 

fixe4'~ the seal of' my said office. Done at office in 
Farmington, Missouri, this lOth day of June. A. D., 1921. -' · ~ l2f. ({)t!:ibrnn/OU• Recorder of Deeds. 

Deputy. 

UPRR-001738 

ED_000859_00001362-00088 



; '. 

r e·1~A'1'!l Ol', !t.U"t:ror.a; l, . 
li.A:NJ:?Ot.$:.El·OOt.lt'l'l,'?, 1 sa •. 

'i'hiJ 

., ' 

...,. ...... - .. , ~ ...... 

~· ,..._:; ; 

__ ...... -~. 
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t -~~;.',2·5050G5 2SG5:00~·· 
~t':25U5{\P6 2509411.·_ ... 

.. y ~::~f~/25-!:~~iJ¥:7: : .. ·. 2.5-0Jj:4l ~ 
..... tda~ ..... """'·!l.J:·:n·~1' .. . "'i".s· r1 n. t; .. 1.''%;·': 
l. ~::: £ j-f,;..; 'fl.~ .a? ··"- . u 7 "r , 

!! .· ~.'-"2505()0~· .. 
J ... 2505003~~- . 

2.50941. 
. 2509415' 

,CAT£e ..,._ ----- ~.....,.....,--1'90..-. 
_',j, 
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. ,~d:~ ~ -the · :t~t'h. d~t 
,,.1 .,. ' ' 

of November im t~ir!,·.re~~,, . tmu·JSand,' eight ·hundred Utd 

eighty nine 1!.1' ":~ B.),!~~tJEf~ th~isT; .r?•rr LEAD COl!P~ • 
. a corpora.t i o~. ·organi.:~.e~d und,er.' the '1.8: of 'New York,, · 

' ' : ' ·,, '· . '' ' ' ' ' . ' .,. ' ' 

party ?f the ·:1r1r~t: ~~~i-t· :and th~ ··ltl:SSl'S·~IfPf Rl~· :A.ND · 

Bbl:ml! TERrun RAIIJWA¥'OO~A~· •. ··a .oo:~po·rtit~~·n>or.ganize4 
' ' ' . '" ' . ' ' . ' 

' ' ' ' 

under the JLaw .. ~lJ .· o.f ~'i:~l~ouri ':. p'arty o.f .the· S·~ond; Part, 

' ',, ·' ' ' 
' ' ' .. ! ' ' , 

1t' H A T the eaid party of ·the~ F,irst Part in 

consideratio:t~ o·~ the ~um:of ·Th.ir:ty .Thous~d Dollars .to· 

it paid by t~.:te party: ~f :the S~eorid· 'Part,' the reo·eipt 
' i ' ' J • ' } ,, '· '.•,, ' ' " 

whereof i!,. h~t·re'by ,·a.(~:kn;o~wled.g.ea.·,.,and .. in' c~~nsid•eration 
' .,, ,. '. ' ' .. ,, " ' ' ' ' . . ' 

or' the perfo'Jt·~t~ee .. ~f ·th~ .a;greel1l~hte he~e-inatt:$r oor.Ltain-
. ! , ' , , , . I , , · , ,. ' ' ~• , t , ' 

ed,, does . her.i!~bjr- lea.tee: unto the • f!~i~ p·a.rt¥ o:f' the Secc~nd 
Part for e~n1~.'.:•d,,1ring thE! .. petioci .. o:f' t.en .year~ :from tile lst · 

. .. ',, ,, '",' i . :' ,: ' ·: ' '·: '. ' "' '' ' I, ' ,. ' ~ '' ,' I" ' ,: : ' '' ~ : 'i' .' '' 1 . I ' 

day of De«~ eniioe:r~; 1899 ~. i:ind. Jo;* .. , and ~~r:ing euqh a further 
' 

'•' •'I« . ' I ', ' " ' 

,., ,· ' 

period as the l~arties he,;-et'o ma& .. h:er:eatt,er: agree upon t 
' '··.. • ' ' : ' j ' ' ' 

the fdllo1•ring descr1·~)ed :P.ro~e~ty ~~ ri~melyj• :·AiL tllat 
I' ' ·,,, 1

< ' I i 

portion, :not~· ·acquired and owr:Uadrby <t·he par~y of the First 
" ' ' ' ' ' ' 

Part, of :!l.t strip. of 1a:.ad .. one httndr~d •feet' 1~ 'width a:r1.d 

extending:. fl~om :Bonne Ter~e, ·.Missouri :to· Riverside n . .,ar 

Pevely on the St. Lo~ie lton ;J4ountai•n and. Southern iL. R. 
' ' ', ' ' ' < • ! ,· '• ' ' •. , ' ' 

' > ' • ', i .'· " ,,'. ,' ._,·':·, .:'. .·.·' ', ', . .., ·' ., ' 

the First Pn.rt, :tog.~ther with e1~oh' lands: of tJ::e party 

of' the Fir~;!~:·' l?,1a.r:t wltt·'l'l· .:~l'l:~••·'''11f±.ltli.n~ t:he:s;eo~· 'aa, , tliEf p,ax;ty 

of the s.~~coi.nd :l?art., . may require, .tor depQt ·and .ewi·t~h 

raii way 1equip~nent and to.ols·.· b~1~nsins '.to th.e party or' the 
.. ,. 

First Pa:i:-t .. 
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. ' i 
1', 

,,,, ;· 

The said party of the Second Pert to use .and 

enjo:y- ~~11 of .the afo:rement ioned: property during the 

con1dnuance of this lease, upon the aonditi•ln a.nd agree

men1; that 1 t will o:pera/ce :t m ra:ilroad from>BOnne Terre 

to :L·ttS cormection wi;th 'the. St .L~uis. Il.'on Mountain and 

Sou~:.:tH~:r·n Railroad~ • pursuant to· .. the provisi<)'rt! of .the Le.we 

of 1:;:b:e State of Missouri· and f.or ~he con"lten~ence an~ 
·, ' ' ' ' ' ' • ~ i ' ' ' 

' 

'benm:f'jlt; of the party( of. th;e F:l.rst"~i~rt S.n:Cl that it will 
i • ' . .·• ' ' ' ., ' ' ' 

ca.rJ~y ~Lll freights offered: to. it by the· pal"%·y of the :tnrst 
' ' '· ' . ' .. ' . ' ' 

Bar1; at rel:l.SOna~le' and proper rates. 

I N w I' '.1:1 'N E s s W H 'E R E ·o :F: the parti.es 

have oaUt!ed. the hands Of their. respective Office:r•s 

tO 1:>·e hereto sei~ ·~ l!Ll'l.d their oorp~rat~ seals to be hereto 

att~:~.,chta~d .on the d'ay e4nd year fir:s~:,~bove:.written~ 
' . .'·' 

In J?re~~enoe of 

Hu.;g:h N. Camp, J:r·. 

~ ' : 

;•,: I ,.• 

St. Joeer·t~: Lead. Co. 

. W. H. Ha.rri•ISI Vice Preeident • 

Hugh i.N .. Camp;· Secre.tary. 
' ' .. 

Miseiseip:p~.'· ~1iver :·&'Bonne Ter.re Ra,i.lway. 
' ' ' ' ,· ' ., I ' 

Cht:i.s. B. : Wild.e, Se.crete.~y. 

- 2 .... · 

il'·, '•' 

·I ' , '' ' ' ~ , 

,'i :, :' 
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lj(), 797. QUIT•CJ.AIM OE'<:D.-"RINTtC AND FOR SAt.!'. SY STM<OARO PRlNT!t<G CO., HAU:l!SAL. MO. Class"'· 

(;his lndenfore, :.iade ot1 thef}:k~ ..... day oL .. cl!.~~---·v·ccc.: ..... . 
. ';;:'"'//"'~H'~';'Qi;.,~ ~+~ c&p?rk£-'' ''d "''•"' 

To lliVE :.:!'ll '1'0 HoLD The s:nne with all the rights, immunities, privileges and ap1mrtenancea thereto , , 
helcmging un!o tl"' »nid part.'j--····of-the SeeotHl J>art1 '"~~.heir;;...ru,d nssigns--!?ORJ~V:E!?~)'-i;~_;_ 
nei.tber the said part L[_ • of the First Pai"t, nor. ::::tr.~ .. heira, nor any other person .or persons for J r ..:... "iJ.. .. . or in-(- ufii---.name or beh,llf, shall or will hereafter claim or demand any right or title to 1 

i 
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1 
f I

( Il!.!..~...lf!.!lJ!J}IUre, Made on the 

Nine Hundred . .and .. t.'if.O ........ . 

SeAO'!Hi .. day oL .. January ... A. D. One Thousand 

by and between .j;he.Doe .. Run .. Lead ... Gom.£an¥····· . 

f 

I 
j 
i 

l 
I 

I 
I 
I 
I 

, I 
~-J 

a corporation of the State oL.Mi.s~~ou:r L .. . .... party of the First Part, and 

·l' . t;'ue .. ~State oL Mia aourL . parLy ... 

f 

I 
I 
~ 

I 
of the Second Part: I 

WITNESSETH, ~l hat the said party d the First Part, in consideration of the sum of ( 

.One .. hundred .. , , r•w-1~f[DOLLARS •. ~ 
to it paid by the said parLY: ....... of the Second Part, the receipt of which is hereby acknowledged, does 

by these prese!ft~:ftimise, Release and Forever Quit-Ciaim unto the said party ... of the Second 

Part, the following described Lots, Tracts or Parcels of Land, lying, being and situate in the County 

of. .... St.-.Frane.o.is ............. and State of Missouri. .., to wtt: 

for a Railway 
A strip of' l~d tor right-of'~WayAone hundred feet wide, f'if'ty f'eet 

each.side of' the center line.,as now located, built and. in.opera.tion 

Oll.What is tenned the Gumbo Line, f.-om lU.vins on the .main ~ine of 

the Mississippi River. and Bonne Terre Rai~way, to Gumbo Mine. 

Conmencil"g at thG Western boundary oi' the West half of the North-

~est quarter of' the Northeast quarter of Section 13, and aontinuiDb 

through Section I3 and Sections 12,. II and 2, to the.lfeste:nn bo~-

dary of the Southeast quarter. of the Southeast _quartel" of said 

Section 2, all Within Township .36 North, Range _4 'East, St.Francois 

C ounty, Mo., as shown on map hereto attach~d,. forming. a. part. of 

this description. 

Also the right of way one hundred :fee~ Wide, or fifty feet 

eaeh side. _o.r_ the. center line. of proposed_ rail.way as noT .located in 

Section I2, Township 36 North, Range 4 . .Bast., and Section 7~ •. Town., 

ship 36 north, Range 5 .Bast, :from the. end of the switch-baek .. at 

station I4 .plus 57 of' the Gumbo Line in the South central. part- of ... 

Section I2 of aforesaid County, Range and Township, and 1~ningc 

thence Northeasterly 861 f'eet; thence by line curving. to .right ?90_ 

feet; thence Southeasterly !460 feet; thence_ curving to .. the:. right 

375 feet; thence Southeasterly: !43 feet; thence curving to the le.f-t-.... 

II84 i'eet; thence Nortl!eaaterly H~20 te"t to the tracks of tha. 

Jlissi~aippi ·River and 3{1nne Terre RaUway Il~.a~. QQ.gt.ra1. StatiJ:Ills as 

~own :iirJ dotted line on blue print map har~t.o _aHMh~!L fomlng 
.c •$' l" .-

~ - t .i 

f 
J 
~ 
1 
J 

I 
j 
I 
~-

1 
I 
I 

1 
.. 

- . 

I 
I 
I 
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) 

To Hava and to Hold _the same with all the Rights, Immunities, Privileges and"'bpput:Wiaiicl!s 

thereto belonging, unto the said parLJ' ........ of the Second Part, amL.it.a .. .su.ec.ea.sora .. and assigns 

Forever; so thttt neither the said party of the First Part, nor any other person or persons, fof"it or 

in its name or behalf, shall or will hereafter claim or demand any right or title to the aforesaid premises, 

or any part thereof, hut they and every of them shall, by these presents, he excluded and forever barred. 

In Witness Whereof, the said party of the First Part, has c.1used these presents to he signed 

by its .... President .......... -·-······················-·-----·--·-···-··--·-- ... -·············-··-··---··----·-····-·-·-·-··:-·.---····--··-···· 

and its corporate seal to be hereunto affixed the day and year first above 
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{ff . 
On this ... . P... . .... day oL ... J'.a.nuat"Y····· ......................... . 

STATE OF . }ss. 
CouNTY oF........ . ..... 'l'homa.s 

II 
' h b . b d I d.d , h . h p .. esident to me persona y .cnown, w o, emg y me u y sworn, 1 say taat e ts t e ...... ::-............................................... . 

19 .. 0.2, before me appeared . ·.i..Jfyman .. 4:~me.tL ...................................................................................................... . 

of . th.e. Do.e .. .Run .. Lead . CompanY 
...... Corporation of the State 

a .. 

of.. lli.saourL .. . ... . 

Corporation ...................... . 

, and that the seal affixed to said instrument is the corporate seal of said 

............ , and that said instru-ment was signed and sealed in behalf of 

said Corporation ....................................................... , by authority of its Board of Dirl!ctors ....................................... . 

and ..... aa.id. .. .J ... '«.yman ... Jcnes ........................................ --··---------·· .............................................. . 

acknowledged said instrument to be the free act and deed o€ said Co 

IN 
official seal, at my offic · 

My term expires........... . -......-.-:'L-----
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l 
f 

2-54 
-:2- :5LJq</ If 

J'l7 
~ 

. I 1 mlS JJmE1'l'llltK, Made on the 28th day of J'unc, l.1ii<Y6 by a.nd bel 
~ tween Doe :Run Lead Company a corportt,tion organj,zeJ. under tlle 
i laws of the State of: Jlissouri and havi~ its cM.ef of:fic;·e ·in' 
i . . . • . I . . -i _ the Qourity of' St • J'ranc oia, State of' ltisa~uri a$ p~'ty o~ the 
i ·. . . . . . . : I :first Part tmd J~ssisa:lppl River and Bonn-3 Terre RaHway, a l . 

f railroad corporation organized tinder the J,aws of the :State of 

J llis:;:~ouri, a$ party of the Seeons 1-art.; 

! ~NEsSET-H: rh&t the said. party of the First ~~t ~n ·conaiderl at! on of the sal!l ot One Dolla:r' ti> it paid by the' said. ·party of ~ . 
' . - - ' . ' \ < i the Second Part 1 the receipt of which is hereby ~ckntndedg~d, 

i does by these presents rendse, release and' forever. quit clf;..im 

ll!D~• the o.Uil part:Y ot the Sc.ccinil Part the roHorlng •••c~ib~d 
~ lots, tracts or· parcels of lrutd s:1tuate 3 lyi~' arid· b~'itig·)n the I I County Or st. Francois and state or lli .. ouri, to-wit<. I 
1 A sj;rip of land for right-of.;;;way One Hundred feet wide, lrifty j l. 

i i f'eet each side of center of track, as now consH'ucted, thro!lgh i 
l 

l!! I a portion of the South-west qua.rter of the lforth-w~~t quarter of' ' ... . ' ., \ 
,, Sect.i,,on 16, Townahip 35 Jorth, Ba:n&e -~ ~t e~ten(}.ill6 f'lol'll I, ~ 

' · ~te.tion l plus ~ of th,(t Surve;y 9f' ~ la)._Qe~~sl:pp~ ~V..~ .a:® i i 
I l Jo nne Ter,re R$ilwa,y for ita Turpin branch _so:Uth of·l>C;le lt~ I ~ 
! ~ Station On the Eastern boundary of' a right-of'-way conveyed to \ . . - . ~~.~ f the Jasaisaippi River and Bonne Terre Railway by deed frQm Doe : . - . ~~~llll Le~d -~JillPS.tl¥ dated 1.tia[,?h 6, 1897 and recorded in Bq~lt :4~ j 

f. at )I~~ ~91 . t.o. the. lta,i;iter:n boundary of' said South-west qUa.r:ter ·/ 
J or ~9rth-w~st qua.rte:r at Station a ;plu.s ;>{) ~f said ~~ey• 

1
1 

1
;1: . Alao .a. {it:!:'i~ of land .for l'UgQ.t-o.f-:wa.y One llundred feet wide l 
! ......... t 

'r'i· 

~ .... :w.ty t:ce each side of' center o:( track, as now constructed, . 
l I l through the lforth-ea.st quarter or the Sou.th-west q:ta,'f:+..er of' See-: ·j 
~ 

i ti.on •1xteert, 1'o1'i'!Ufui_l) 3() )forth ~e fi. ~t extend~~ f'rom I 
!:(·: lJt!>tion ~ p!ua 9l to Station 3l pl'lJ'c 67 Of the sur.,y Of ••aid 

11
: 

: rai1road, for H? !:ur,p.tn brap.ch sout'ft of' J)oe ~.urt 9 'tation. 

_.:} Also a parcel of' lan{i !n tlle forth lla.lt' of the Xort.n.:.-vte~:t; - l 
! 
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I 
i 
f . 
iql,lafter of S<.~ction 16 Township 35 llor':-h_. Range 5 East, Fifty 
' " " " " 

~ f'eet each side of center line of "Y" ~-:~ and spur to same 
I . . 

las now built at andnear DoeRun-station, together with the 
i .· f triangular shaped trac:t lying within . the "Y" ti'laOlts on the Bast 
f . 
iand the main track on the west. l " . . 
I 1he several parcels herein mentioned cP.nt~inin;:t line ·l!Ul<l i . .. 
i one-tenth anres all in St .. l!'rancois County, 1Uss·our1, reference 

jbeing had to blue print map hereto attached for more definite 
~ . 

}description the parts thereon colored in red being intended to 

)be hereb~ conveyed• 

.1 to lia;ve and to Hold the same with all the rights, immuni-

~t:ies, privileges and appurtenances thereto belonging unto the 
{ " . . " " ' 

{said party of the Secol'.).d Part and its succe.saol's and-~ssigl'.).s 
~ 

Jror railway purposes, forever. 

I Ill ltti"NESS ~, the said pti:rty o:f :t;he _Fir3t l.>art 

' I . . 
fhas hereunto set its hand and seal the day and year t.irat. 
~ 
t above written, 
i 
I 
fAtteat; 
j " 

i 
l 
t 
~ 

j Stato .t'.f."lef}- as• 

! Count; orlft;~t>!s 1J1 . . .· 
l ·-on Wa ~>4a.Y of_ . ·VJ 'IA~A.Ju_ .:_·- J.90t bet'of . · a_· e· ed · j . . . .. -~----. _ e me .. pp.ar. 

1 ~ to me pel~sonaUy knom1·wtw beirr~ 'by me duly 
.\ .. -
~ sworn did is t:i1e President o:f l)oe RU."l l',.ead I Company, and that the seal af"f'ix~d to tho fo.ree;oing instrument 

J is the corpor-ate seal o:f se.i<l oorpor~tion and that said iri-

f strum.ent •1.1oe signed and sealed in bP...l:ti~a of l . . . 

Jby authority Of ita Board of llirectorf.J and 
f " . 

. I acknor.lec:lg€d .said instr' · t to be t-he tree 
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corporation. 

i 
nr WITNESS \YJIEREOF the unden>i~ed ha. a hereunto set his 

! hand and affixed his Notarial Seal the day and year last above 

s written.; 

f ~. Term of office 
t 

I 
I 
$ 

f 
~· ,, 
~ 
! 
~ 

i 

i STATE OF M. ISSOURI)) 
~ ss. 

NOt !.!W PUBUC No.,.....,-.-.--. 
~tlNGS ~'SOUNTY~ . 

CEffrlf1,1A.TE f!LW l~i N. y, co •. 

~ County of st. Francois. ) I I • .r. c. Willi- • C,ler k ~ of the Circuit . Court ana Ex

' officio Recorder of'. Deeds within and .:for the County a;fore~aid, I .. . . . . 
f do certify that the instrument of writing hereto attached, with 

f the Certifica.i;e thereon,. was filed :for, record August 8th 19Q6, 
' I . ·. 

j at 9:00 P.Y.; and that the same is duly recorded irJ. said of-i . 
~ :fice in Book 80 at Page 541. t 
j 
~ 
~ 
~ 

I.N WITl:r.F.SS WHE.RROF, I have hereunto set my hand and 

i affixed the seal of said Court/ Done at office at 

1 Farmington, this 18th day of Ap•~ 190~.,//, f) , 
l ' 1 ;]Ji' } • , -V --~ .tJ ! 
t _ .·· - _ Recorder~ · 

j "By.flruld.Jw/- 9f~ Deputy. 
2 
{ 
t 
~ 
J 
i 
! l -
{ 

l 
t 

f 

' I 

I 
l 
j 

/ 

I 

I 
l 
l 

I 
I 
l 
I 
I 
I 

I 
! 

I 

J 
J 
f 

~ 

UPRR-002892 

ED_000859_00001362-00104 



~ . • I . . -' -
- . . . ' -

~- ~ ... • ;. 
'4 

"""' .. 
+.. e 
~ t" 
t: tt 
It 

0 
f4, 

0 
~ 
:t-1 
.o.t- . 
0 • 

. .Q 
-~-.. 

ti ~ 
;>) 

~ ~ 

~· 
t: 
.Q .,.. 

r , .. 
• ~ 
a 
'4 -~ 
+,. 
0 y 

-14 
!i ..., 

..... ~ ~. 

·~ 0 
~ l>-

0 

UPRR-002893 

ED_000859_00001362-00105 



UPRR-002894 

ED_000859_00001362-00106 



EXHIBIT 2G 

ED_000859_00001362-00107 



'' j•'. 

~ . .Sec)t 
F/Le. 10 7-S' 

,,') 
[--0 ;~ 

l',his rep.or.t v.rill not be pr;inted in fu+.l. in the permanent series 

of Interstate Commerce Commi,ssion reports, 

DJTERSTATE COHI-1ERCE C0lii~ISS;I9U . 
. .... ,: 

'Finance Docket No. 

RAik'10AD COHP P:NY PURCHASE 

Submitted Hay 2L!-, 1942. Decided June 

Purchase by'the Eissqur:L.-;-::Cllinbis Railroad Company of the prop
erties 1 rights, and,. franchises of the lUssissippi River 
& Bsmne Terre Rail11vay) approved and authorized 

REPORT OF TF.E COi1liiSSIOi.'T 

DIVISION U.-
1 
co:~LISSimERS PORTEP., HAliAFFIE, AND MILLER 

BY DIVISION·4: 

The l-iissouri-Illinois Railroad Compan~r, on April 12 1 · 1945, 
applied unc1eT' section 5( 2) of the Interst·ate Commerce Act, as 
amended, for au'chor i ty to purchase the· pro:c)e·rties 1 rights, and 
franchises of the lii~~issippi River and Bonne TBrre aailway, 
hereinafter called the Bonne Terite. A hearing has been held. 
No representations have been mcde 'by Ste.te authorities and no 
object·ion to t.hc aP.pl~cation has been presented. 

The 'applictmt, incorporatc;d under the lavvs of ·Missouri on 
January S, 1921; as successor to the Illinois Southern Raihmy 
Company,, is controlled through o~rmorship of 51 percent of its 
stockby Guy~. 'j;homps6n, trustee of the Hissouri Pacific 
Railraod Company 1 debtor~ · It ovms all the capital stool>: of 
the Bonne Teri"'c, except dil"ectors' qualifying shares, and 
operates the prol)erties of tl:at carrier under. the ·terms of a 

99-year lea_~? ~,,T~1icJ:l became effective January.~~ 192~. See 
Control of HlSSl.SBl.p·!)i River & B.T. Ry., 15'+ J..C.C. f7. Our 
repor~ in that proce~ding sets forth the early history of the 
Bonne Terre, the purposes for 11hich it ~,-;as built, and other 
pertinent facts pertaining thereto~ 

When the a·,::)i)licant tool>. over· tlle oronerties of the Bonne 
Terre under the ... lease in question, it tl.ls~ acquired· all the 
current assets of that carrier such as· cash on hand, bills and 
accounts receivable~ claims receivable, etc. Among other con• 
sider~tionstherefor, the applicant agreed_ (1) to pay $10 an
nually on each share of the outstanding· capital stock of the 
Bonne Terre, other than the shares held by the apPlicant; (2) 
to maintain the properties in good condition; (3) to assume all 
current obligations and liabilities of the Bonde Terre existing 
as of tne effective crate of the lease; and (4) to make adc1iti.ons 
and betterr:1e;1ts to the properties, for vrhich the Bonne Terre 
agreed to rei:·1burse the applicant. 

The Bonne Ter;r'e vras incor<)Or2.ted unc1er the lmTs of J!:lissouri 
on lvlay 11, 15815, and its propei"ties [.l~e located 1Jho1ly ~,,rithin 
thC+t State. It 01rms a line· of :tailroad extonc1ing southerly 
from a conne6tion with the main line of the ~issouri Pabific· 
at Ri~erside, a point about 25 miles south of St. Louis, Mo.~ 
to a connection "'ri th the 1Jiain line of the applicant at Derby 1 
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1' Finance Docket No. 14897 - Sheet 2. ~ 

. 3S.79. miles./ together with a branch line extending southwesterly 
fr.om. HoffmM, Junction. to Hoffmnn, 6.9 niles.. 'I'he applicant. 
stat~s that thc.rQilroad properties of the Bonne· Terre are in 
good condtition for. tho service required of them. 

The Bonne Terre has no funded :indebtedness. Its outstand
ing unsecured i'ridobtodness tothe applicant was $253,243 as of 
February l{ :1945 1 representing ~mprovoments 1::rhich have beon made 
by-the app .... ~co.nt. to the. propertJ.es of the. Bonne Terre since the 
effective date of the lense. Such improvements were in the 
nature of add.i tions an:d betterments; mqd_o ·pursuant to the terms 
of the lease 1 above. referred to. · _The proposal herein contem
plates the purchase of. all the properties, rights, and fran
chises_of ~e Bonne Terre, except·its right to exist as a:·cor
por[ltion.· ·l? ~on.sid9ration thereof,. the applicant v.rill ~ancel 
the above-m.entJ.oned J.ndeptednes-s ~nd. assuqc nll the debts, 
obligations, • f.l_nd liabilities. of th\3 Bomi.o Terre. Thereupon the 
properties in question ivill be convey.ed by deed to the applicant. 
The latter will•surrender the .ca·oitnl stock of the Bonne Terre 
for cancelation o.nd. the corporate existence of .that carrier 'tvill 
be terminn.tcd. 

The vnluo of the -oro-oorties of tri.6 · Bonrw Terre for ratEr
making purposes; re~orto£py Division 1 as 6(June''30, '1914, 
was $3'i 551; 550. From· the effective .do.te ·of the ·lee.se :to ... 

·December 31, :1:-944, o.dd.it:ions o.nd bettcrnient,s.:nmoun~ed.to · 
$251,971. F1,~orn Juno 30; 1914 to Decr::mbor 31, 1944, rotiremQ.nts 
amounted to ~~1,394,$57, resulting i.n a net reduction of . 
$1 1 142,886 in the orj,.ginal vctluc Of the prO}')crties~ above stated. 

, Tho balO.ncc sheet of tho Bonne Tcrro1 · ns bf January 31, 
1945, shows i~vc~t6ent in road p~oporty $1,971,301 7 'investmefit 
in equipment ~~67! 759, dona~ions tmd grsnt Ei ~ c:edi t ~ $~5, 251~ .. 
. accrued deproc~atJ:on on eq~:t.pnentj. credJ.t, <.,.,2}P 7 905, nuscel- .. · .· 
laneous physico .. l. property :~21981, capital :stock ~a,ooo,ooo, and. 
earned surpluE?, deficit, ;;;,SOb' 1 2·15~ . . ·. :· . · · · 

Tho. propos;lherein will· effect no .~hange in the operation 
of tho railroo.:o. properties.of tho Bonne Terre o..nd the status 
or interest of tho o.:ppiicant 1 s onployees ·uill not be adversely 
o..ffectod. The trn.nsaction will result in no increase in the 
applicant 1 s fixed charges and does not contoEiplate nny as
sumption or guaranty of pay:jcnt of dividends or fi:xGcl charges. 
No roque st to be included in .the trrnsc.ction has be on Dade by 
any other ro..ilron.d and it docs not apl)Oftr tho.t tho interests 
of other carriers would be adversely nffbcted~ As to the 
econonic s. to be effected by tho proposr,l, the npplicant alleges 
thn.t it vJould be relieved of the c:monso of r.mintainin::; the 
corpornte entity of the Bonne Tcrro~nncl tho payment of its 
franchise to.xes 1 nnounting to about $1,500 a-year, Other 
benefits v.roulcl be realized throu:?.:ll clir.1ination of the expense 
of sepnrate o.ccounting for tho B~nno Terre and incidenial ex
penses incurred by reason of the present oporn.tion under the 
terms of the o.foreccntioned lease. 

Our authorization and <W:9roval· of the purchase will be 
'tvi th the express understandinG that 1 before recording the ac
quisition of the properties in its bool';:s 1 the applicant shall 
submit the related journal entries for our npproval. 
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' Finance Docket No. 14397 - Sheet 3. 

l'Je find that the purchase· by the lUssouri-Illinois Rail
road Company· of the properties, rit_~hts, and franchi•.scs of the 
Hississippi River and Bonne T·erre R.ai1vmy 1 as prcposed her.ein, 
is within tho scope of section 5(2) of tl1e Interstate Coa~erce 
Act 1 as afllended; that the. terms. cmd conditions of the proposed 
transact.ion are just and reasonable; and that the transaction 
will be consistent with tho public interest. Since no change 
in the status Qr. interest of .carrier employees is involved, no 
condition as to employment is necessary. ·An appropriate .order 
will be entered. 

. ' 

~ :. 
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•. 
V;· 

ORDER 

At a Session of the INTERSTATE: COl,iiiERCE COllEISSION, Division 
4, held at' its of:t'ice in \Jashinc;ton, p.c., on the 7th 
day of J1.1~e, A.D. -1945. 

Finance Docket No4 14897 

1HSSOUHI-ILLINOIS R.A.ILROAD COl1P ANY PURCHASE 

Investigation of the matters and things involved in this 
proceeding having been made~ a hearing hiwing been held, and 
said divisiGn having, on, the date hereof, made and filed a 
report containing its findings of fact and conclusions thereon, 
t·lhich report ls hereby referred to and r:1ade a pr)rt hereof: 

It is ordered, That tho purchase by. tho Mlssouri-Illinois 
Railroad Company of tho proportie.s 

1 rights 1 and. franchises of 
the Mississippi River and Bonne 'l'orre Rail~;,my, described in 
the report afoJ;:>esaid; upon the terms and conditions therein 
found just and reasonable, be, r~d it is hereby, approved and 
authorized. 

And it is further ordered, That tho Hissouri-Illinois 
Railroad Compo.n,y shall repo::.~t to thi.s CoDnission as required 
b'7 valuation order No. 24, effective ?lc:.y 15, 1928. 

By the Coc2ission, division 4. 

11. :? • BA.RTEL 

(SEAL) Secretary. 
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642 INTERSTATE COMMERCE COMMISSION REPORTS 

CONCLUSIONS 

Finding that tii:e services rendered by counsel for the trustees were 
reasonably necessary to the administration of the debtor-railroad's 
estate, we conclude that the sum of Forty thousand seven hundred 
and four and nine hundredths dollars ($40,704.09) should be fixed 
and approved as the reasonable maximum limit of compensation to 
be allowed out of the debtor-railroad's estate for services rendered 
by the firm of Gratz,. Tate, Spiegel, Ervin and Ruthrauff during the 
period of June 16, 1971, through June 15, 1972, of which Twenty
eight thousand five hundred and thirty-two dollars ($28,532) has 
previously been approved and authorized by tb:is commission. . 

We further find that this decision is not a major Federal action 
significantly affecting the quality of the human environment within 
the meaning of the' National Environmental Policy Act of 1969. 

An appropriate. order will be entered. 

COMMISSIONER MACFARLAND dissents. 

COMMISSIONERS DEASON and HARDIN were absent and did not 
participate. 

COMMISSIONER O'NEAL did not participate. 
342 I.C.C: 
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FINANCE DocKET No. 26353 

MISSOURI PACIFIC RAILROAD COMPANY .ABANDONMENT 
BETWEEN BISMARCK AND WHITEWATER, MO. 

Certificate and order permitting abandonment by Missouri Pacific Railroad Company 
of a portion of its line of railroad between Bismarck and Whitewater, ·Mo. 

. Conditions prescribed. 

'RichardS. M. Enrich IIIfor applicant. 
D. Jeff Lance, Elvis A. Mooney, Robert I. Meacher, William F. 

Liliensiek, Melvin T. Ingram, Claude A .. Relf, Ivan W. Scheihing, 
Robert W. Maupin, Cullen Cline, and Kenneth Shrum for 
protestants. 

DECISION, CERTIFICATE AND ORDER. 

At a Session of the INTERSTATE COMMERCE COMMISSION, 
Review Board Number 5, held at its office in Washington, D.C., 
on the 16th day of August 1972. · 

·Upon consideration of the application and the record in the 
above-entitled proceeding, the reporf and recommended certificate 
and order of the hearing examiner served April 14, 1972, the 
exceptions thereto filed separately by the Joint Committee for 
Transportation (JCT) and the United Transportation Union, and 
applicant's reply to the exceptions, including a motion to strike 
portions. of the exceptions of JCT; and · 

It appearing, That, although excessively vigorous and infhimma
tory language by the parties is not to be condoned, the exceptions of 
JCT should be admitted in their entirety; and 

·It further appearing, That the findings and conclusions of the 
hearing examiner with respect to all matters of fact and law 
considered' and disposed of in his report are in all material respects 
proper and correct except as hereinafter modified; that the 
exceptions and the motion raise no new or material issues or matters 
of fact or law not otherwise adequately considered and properly 
disposed of by the hearing examiner in his report; and that although 
said exceptions and motion, otherWise, are not of such nature as to 
require the issuance by Review Board Number 5 of a report 
discussing the evidence in the light of such pleadings, said report 
should be restated and supplemented, pursuant to the evidence of 
record. to the extent set forth hereinafter; 
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644 INTERSTATE COMMERCE COMMISSION REPORTS 

It further appearing, That traffic in the area has decreased 
materially since.. 1959 due to closing of mine and metal refining 
facilities at Fredericktown, Mo., and that traffic has diminished from 
1,454 carloads originating or terminating on the involved line' in 
1 960 to an average 497 carloads in 1969 and J 970 (less than 2 
carloads per day and slightly less than 8 carloads per mile per year); 
that alternate rail and motor carrier serv.ice is available and all 
stations, except Marquand, Mo., are within approximately 20 miles 
of alternate rail facilities of at least one of three rail carriers (no 
shipper witnesses located at Marquand appeared .to oppose the 
aba,ndonment); · 

It.further appearing, That the line incurred annual losses of 
$62,713 and $51,534 in 1969 and 1970, respectively; that said losses 
would have been substantially greater had applicant not exployed a 
policy of reduced maintenance (i.e., expending only such sums as 
absolutely necessary to keep the line in safe operating condition); 
that applicant's average expenditure for maintenance of way over its 
entire system in 1969 was $4,756 per mile (over 10 times the 
amounts spent on the involved line in that year); that normal 
maintenance on the line would be at least $1 ,580 per track mile or 
$103,000 annually (as contrasted to maintenance-of-way 
e·xpenditures of $28,342 and $29,705 in 1969 and 1970, 
respectively); and that, additionally, substantial expenditures for re-

. habilitation will be required; and · 
It further appearing, That the Commission has an obligation to 

prevent improvident and unnecessary expenditures for maintenance 
and operation of lines not needed to insure adequate service. Cf. 
Chesapeake & Ohio Ry. v. United States, 283 U.S. 35,42 (1931); see 
also Washington & Old Dominion R. Abandonment-Virginia, 331 
i.C.C. 587, 600 (1968); that there is no foreseeable prospect of 
increased traffic sufficient to make future operation profitable, and 
that, under. the circumstances, continued maintenance and rehabili
tation of the line is not economically justified and would impose an 
undue burden upon applicant and interstate commerce; ·· 

It further appearing, That the involved line of railroad is located 
in a sparsely populated area where alternate rail and motor service 
is available; that the abandonment does not constitute a major 
Federal action that will have significant affect upon the quality of 
the human environment and that; accordingly, the detailed 
statement (and procedures incident thereto), as prescribed in our 
regulations concerning environmental matters (49 CFR 11 00.250), 
are unnecessary (we note, however, that a beneficial affect may 

342 I.C.C. 
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result from more productive use of the land area and one less branch 
line in an area overburdened with excess rail capacity); and 

It further appearing, That bridge traffic was properly considered 
to be of little, if any, relevance since such traffic· will move 
alt~?.rnately over applicant~s main line and revenues therefrom will 
not be lost to the system .. Cf. Chicago & N. W. Ry. Co. Trackage 
Rights, 317 I.C.C. 350; that traffic at Bismarck and Whitewater·was 
properly disregarded since both stations ·are outside the segment to 
be abandoned and revenues therefromw.ill'similarly be retained; that 
adequate evidence, including photographic exhibits of protestants, 
~as S!lbmitted with respect to condition of the line and future 
maintenance costs; and that the failure of applicant to grant a 
request of one of the protestants made 12 days prior to the hearing 
to travel over the line for inspection purposes; purportedly at the 
expense of applicant, does not constitute a c!enial of due process; 

.Wherefore,· and good. cause appearing therefor: 
We find, That the evidence considered in the. light of the 

exceptions and the reply thereto does not warrant a result different 
from that reached by the hearing examiner, that the statement of 
facts, the conclusions and findings of the hearing examine,r, except 
as herein modified being otherwise proper and correct in all 
material respects, should be, and they· are hereby, affirmed and 
adopted as· our own; 

Ids ordered, That the motion of applicant be, and it is hereby
1 

deniedi and · 
Jt is further ordered, That.the recommended certificate and order 

of the hearing examiner, se:rved April 14, 1972, permitting th~ 
Missouri Pacific Railroad Company to abandon its branch line of 
railroad extending between Bismarck and Whitewater, Mo., subject 
to conditions, be, and it is hereby, adopted as the certificate and 
order of the Commission, Re:view Board Number 5, effective 35 days 
from the date of service hereof. 

The statement of facts, conclusions, and findings of Hearing. 
Examiner Lyle C. Farmer follows: 

342 I.C.C. 
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646 INTERSTATE COMMERCE COMMISSION REPORTS 

By application filed September 18, 1970, the Missouri Pacific Railroad Company, a 
common carrier, by railroad subject to part I of the Interstate Commerce Act, seeks a 
ccrtij'icatc of public :Convenience and necessity under the provisions of section 1(18-
~0) of the act pct:mitting abandonment of that portion of its line of railroad between 
n1ilcpost 76.36 ncar Bismarck, Mo., and milepost 141.98 near Whitewater, Mo., a 
distance of 65.62 miles of track' segment together with side tracks connecting 
therewith, all in'St. Francois, Madison, Bollinger, and Cape Girardeau Counties, M.o. 

Various protests again~t the abandonment have been made. The matter was referred 
to the hearing examiner for hearing. and the recommendation of an appropriate order 
thereon. aqcompanied by the reasons therefor. Hearing was 'held at Cape Girardeau. 
M<'·· on May 24, 25, 26. 27, and 28, 1971. The Joint Committee for Transportation 
(unincorporated ·informal assoCiation of interested · persons, officials, businesses, 
associations, and firms in the area served by the considered branch line of railroad), 
Black River Electric Cooperative, Missouri Public Service Commission, Missouri 
Farmers Association, Inc., city of. .Fredericktown, ciry of Marble Hill, city of 
Lutesville all in Missouri and Bollinger County Court, Perry Equipment Corporation, 
United Transport Union, and Brotherhood of Locomotive Engineers, protestants, 
appeared in opposition to the application for abandonment. Briefs have been filed by 
applicant and the Joint Committee for Transportation, Black River Electric 
Cooperative; Perry· Equipment Corporation, and UnLted Transport Union and have 
been considered herein. 

The portion of track here sought to be abandoned is a part of applicant's Bismarck
Charleston Branch, approximately 65.62 miles in length, as· inc!icated, between 
milepost 76.36 near Bismarck and· milepost 141.98 near Whitewater. Actually the 
segment proposed to be abandoned ends less than a mile north of Whitewater, 
purportedly to serve a shipper on a spur track from Whitewater. Also on the north end 
of the segment the line ends eight-tenths of a mile south of Bismarck to afford use.of a 
Y track. All ·points on the segment here considered are in Missouri. Originally, the 
Bism,trck-Charlcston Branch extended 16 miles beyond Charleston to Belmont to 
reach a car ferry on the Mississippi River. The branch was completed in 1869. There
:lfter, in the 1930's the portion of track between Charleston and ·Belmont was 
authorized by this Commission to be abandoned. 

An application' to abandon a line segment substantially as here sought was filed 
March !9, 1963, and subsequently a request by applicant for dismissal thereof, after 
nearing, was granted on May 12, 1964. . 

Cattle grazing and agriculture are the main industries in the territory served by the 
considered branch line. Also timber products and railroad ties are produced in the 
area. It is estimated by applicant that the population of the area served in 38,271 
persons premised on rural popu tat ion average of 25.4 persons per square mile, and 
assuming the considered territory embraces an area 10 miles wide on each side of the 
line involved by 65.62 miles long, totaling 1,312 square miles. Population estimates 
based on 1960 censes, also include populations of the towns on the line as indicated 
below. Following is a tabulation of the stations now on the line; the approximate 
population of each; and highway distance to lines of railroads: · 

'Finance Docket No. 22517 entitled the same as the instant proceeding requesting abandonment 
of 68.94 miles of branch line and connections and side tracks. 

342 r.c.c. 
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Station Milcpon Population Highway distance 
to nearest railroad 

OeLassus, nonagency 86.94 250 Approximately 6 miles to 
Missouri-Illinois R. at Ogborn, 
Mo. 

Knoh Lick, agency (mobile) ...... 94.94 150 Approximately 17 miles to 
Missouri-! t!inois R. at Ogborn. 
M<>. 

Frcd~ricktown, agency""··----···· 104.49 3,484 Approximately 21 miles to 
Missouri Pacific R. at Arcadia· 
Ironton, Mo. 

Margunnd, agency (mobile}·-··-- J 18.06 392 Apr>roximately j(> miles to 
Missouri Pacific R. at Jackson, 
Mo. Glen Allen, agency (mobile) ...... 130.29 250 Approximately 22 miles to 
Missouri Pacific R. at.J"'ckson, 
Mo. Lutcsville, agency·············-----·- 133.40 658 Approximately 19 miles to 
Missouri Pacific R. at Jackson, 
Mo. 

The segment of line here sought to be abandoned does not connect with any other 
line of .railroad for interchange of traffic. Passenger service has not been provided on 
the involved line for a number of years. Presently, points on the considered line 
segment are served ·)>y a ·local freight train 6 days of each week. On Monday, 
Wednesday, and'Saturday·this irain operates southbound from Bismarck to Charleston 
.md Sikeston. Tuesday, Thursday, and Saturday it is operated' ·northbound from 
Sikcstnn through Charleston to Bismarck. Such service has been provided without 
m;!lcrial schedule change for the past 5 years. 

As indicated, .no passenger traffic has been handled on the line for a number of 
years. With respect to freight traffic moving over the line, there has not been any less
than-carload (LCL) freight tonnage during the past 4 years. Also ·no local traffic 
(traft1c originating at and destined to points on the involved line segment) moved 
during the above period. Freight tonnage between points on the involved segment line 
nnd points beyond for the years 1967, 1968, 1969, and 1970 is disclosed as follows: 

1967 1968' 1969 1970 ( '<~mn:·H.li!y 

·cars Tons Cars Tons Cars Tons Cars Tons 

f':~rm pr\,ducts ~-... ~ ........... _ 0 0 2 100 I 5! I I ( 'ou 1·-··--................... I 55 2 67 I 35 0 0 ~nnmctallic mincruls- 60 3.03! 48 2.538 37 1.772 35 1,786 ,l·nnU ~md kindred 
pr<>duc'ts-.............. 34 989 !2 361 18 483 13 381 umhl.!r "-'r WtH.H..l pro .. 
ducts; except 

furniture 343 13,394 305 14,878 260 11,540 320 '13,077 Furniture or fixtures- 1 7 0 0 0 ·o 0 0 Pulp, paper, or related 
products 28 915 22 709 14 443 18 681 See footnote at end of table . 
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V.!l A-n"\o 
<o, 1,1A1 8, S·8/~l~tl,l2 ~S-12.. 

DISCLA:i:M'ii:R 

.KNO'Ii ALL l{EN BY 1"HESJ) PRESR.lfl'S : 

CQlllas now Missouri Pacific Ra.ilr<>ad Compan;y, a corporation organized and erlsting Ulrler tha law of the state <:Jf Missouri, and <ic~:! hereby mke and ~,;e this Disolaimsr as f'ollovs: 

WHJ':REAS, :aaey years prior heruto the St.. Louie & Iron Mountain Rai:'.road Co~ a~ esBell!ents for railroad :right-of-vay purpo~.~Ss Gver and across certain strips of land located in the County of Madison, State of HissOU!:'i.; and 

\lllmEAS, Missouri Pacific Railroad Conpally 1 a corporation, has eucceeded 1;o all of the rights and interest ot the St. LoUis & Iron V,oun-tein Railroad ~; and . 

~~ the Missouri .P~iflc .Railroad .Coliapa.n.y .bas nqw abamoned the railr<'lld r!ght.,,t-w::r ccmmollly ~as the Belmont Branch, and being that :railroa!l ~b.t-:.of-vay eXtend.!Dg through the County of liuUson) State of Missouri, .~re particularly referred to &lld described hereafter; and 

VJiEREAs, Missouri Pacific RailrOad C~ no l.onger provides railroad s8fvJ.'ce ~ the County of liidlaon,. State. of MiSsoiD.-1; and 

~~ iH.ssouri, Pi.u:ific iudliOa.d ~·nOll desires to. expressly and forever d;J.f!(:l.aJla all right, title. and interest in and to the railroad right-of-w::r: to vhich Ml.s~ourl J>a.oitic Railroad ~ had, has, me,i have had, or :Jay luiv~, _in:ov.tded, h!lwever~ thet Jti,ssquri Pacific Railroad Co;spany does not in~Dd to disclaiill ~ interest in ~ in Vhioh it has a fee simple interest on er. along llaid Bel.mont Branch :ra1l:roa.d r:iglrt-of-vay1 but only that railroad right,..;of-'va;y f;o vhich-Kiasourl P.acii'ic Rtrl.lr(Jad Compam>' or its pred&Mesor had an ~SS or ,hplied 68.ll~nt, or .rlgbt-of-:-V&,Y grant. 

NcM~ ':i'IIEREii'ORE, Mtssouri PMific. ~oe.d. c~ . does hereby expressly al!!;u:ldon and discJ..iU11 axu interest vht.ltsoever in the railroad right-of--waY c~ knolrn 8.11 the BeJ.lnont Branch ~o.ad.rlght-of-ln\Y of the Miss" wl. Pacific ~ that ~ and ~ thl-ough United States Su:n-s.Y 2963, TOil!lahip 34 liorth, Range 6 &st; Unit:..d $til.t&s Survey 296:3, TOlolll!!1.tp :33. North, ~ 7 East; lfnited St;atea Srit'v!l;l 3007 and United States Surt'ey 3086; 'l'OIIll!lldp 33 !forth, Range 7 Yasti Section 6, Towship 33 North, Range 7 East; .Se<ttion 5, TOIIIl!lhip 33 Borth, lls,l:ige 7 Fast; the City of Frederiokt<T.m; Coimtr ot Madico.n1 State ot H18souri~ a political subdivision; ti::dted States. Sin!t"ey. 3323, TOimship 33 Jlorth, Range 7 E&st; Sections 1:31 14, 24 and 25, Towshlp 3.3 North, Range 7 East; Sections ::30, · 31 and :32, 'l'Oimahip 33 aOl"th, Range 8 East; Sections 5, s, 9, 16, 17, 21, 2:1, 28 and 34, T<lllll.ship 32 North, R4nge 8 l"Ast; United States Survey 2.57, 'l'wnshlp .)2_llorth, Range 8 Fast; the City of lmqwmd, County of M!dison, State of HU!souriJ and Section 31 Twnship JJ ll'orth~ ~ g l"..!st; SProlF!CJ..LLY ~liD~ HOI/EVER, any land vbich the Missouri Paoi:tio Rafuoild. CO!:IpUlY O!oii18. in :f&ej it being the intention of this Dlsol.a.mer to disclaill1 onlY that portion of the railroad rlghtof-vey to Yhioh the l!irl.d Hlasouri Pacific Railroad COiilpaD.v has an ~ass or mplled easemnt f<:Jr right,..of-~ purposes. 

Missouri Pacific Railroad Co:mj;e.n,y :furl~ states and affirms that the above-described rsiJ.rOl'ti! right-of-WilY has been abandoned and the lan1 has not since said abaJrlom;;ent been u.sed nor is it int--ended to be used for l"ailrood right-of-vay purposes in the future, and Miss<T.zri heific ~ilroad Compam; does. not cla4 vr in~end hereafter to clai.!l; axu right, title :intereet or estate in alZ:l to Hid abarrlon&d right-of-vay, although Missouri .Pacific Rai~oad C-ompaey in no way abandons or dicclail:ls a:qy f'ee intel'est it has in property or larid on or along said :raD.l"'e.d. right-of-va,y. Fee wned property 
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V.ll A· fl'lo __ 
<.:., l,lA1B; S·8/~l~tl,12 <:S·n .. 

DISCLAD.fiSR 

KNOW ALL HEN BY THESE PRESENTSt 

Comes nou Missouri Pacific Railroad Company, a corporation 
organized and existing under the laws of the State of ltlssouri, and does 
hereby Dake and exe~ute this Disclaimer as £ol1~Js: 

V'tiEREAS, many years prior hereto the St. Louis & Iron Uountain 
F~oad Company acquired easements for railroad right-of-vay purposes 
over and across certain strips of land located in the Coun~ of Madison, 
State of Missouri; and 

WEREAS, Missouri Pacific P.ailroad Col'.!I})Qny, a corporation, bas 
succeeded to all of the rights and interest .of the St. Louis & Iron Moun
tain Railroad COlllp!UlY; and 

WHEREAS, the :Viissouri Pacific R.ailrQad Colllpal:!Y bas n011 abhlldvned 
the railroad right-of-way col'lll!lonly known as the Belmont Branch, and being 
that railroad right-of-va;y extending through the County of l.fa.dison, State 
of Missouri, more particularly referred to and described hersatter; and 

YH.EREAS, Hissouri Paoifio Railroad Company no longer provides 
railroad service in the County of Madison, State of Missouri; and 

WHEREAS, Hissoul'i Pacific Railroad Company now desirss to expressly 
and foreve~ disclaim ail right, title and interest in and to the railroad 
right-of-vay to which Missouri Pacific Railroad Company had, baa, may have 
had, or ms.y have, provided, howevert that Missouri Pacific Railroad Company 
does not intend to disclaim an::t interest in land in 'llhich it has a fee simple 
interest on or along said Belmont Branch railroad right-of-way, but only that 
railroad right-of-vay to which Missouri Pacific Railroad Company or its pre
decessor had an exp:.•ess or implied easement, or right-of-va;y grant. 

NO:i, THEREFORE, Missouri Pacific Railroad Compe.ny does hereby 
expressly abandon ana disclaim anw interest whatsoever in the railroad 
right-of-way commonly knovn as the Belmont Branch railroad right-of-~ay of 
the Hissouri Pacific Railroad that runs and extends through United States 
Survey 296.3, Towship 34 North, Range 6 East; United States Survay 296.3, 
Township .3.3 North, Range 7 East; United States Survey .3087 and United States 
Survey _3006, Township JJ North, Ra.nge 7 Eastj Section 6, Tovnship .33 North, 
Range 7 East; Section 5, Township :n North, Range 7 East; the Ci~ of 
Frede:l'ioktO"JD, Coun~ of Madison, State of Hissouri, a political subdivision; 
United States Survay 33231 Township 33 North, Rang~ 7 East; Sections 13, 141 
24 and 25, Tovnship 33 North, Range 7 East; Sections 30, 31 and 32, Township 
33 North, Range 8 East; Sections 5, 8, 9, 161 17, 21, 27, 28 and 34, Twnship 
32 North, Range 8 East; United States Survey 257, Township 32 North, Range 8 
East; the City of Harquand, County of Hadison, State o.f H1ssouri; and Section 
3, T011nship 31 ~{orth, Range 8 East; SPECIFICALLY EXOEP'l'Dil, HOWEVER, anv land 
vhioh the l.Jissouri Pacific Railroad Col'.!I})QDY O'JDB in .fee, it being the inten
tion of this Disclaimer to disclaim only that portion of the railroad right
of-yay to which the said Hissouri Pacific Railroad Company baa an express or 
implied eas~ment for right-of-way purposes. 

Missouri Pacific Railroad Company further states and affirms that 
the above-described railroad right-of-way has been a.ba.Moned and the land has 
not since said abandonment been used nor is it intended to be used for rail
rood right-of-vay purposes in the futuret and Hissouri Pacific ~ilroad Com
pany does not olaim or intend hereafter to claim sny right, title interest 
or estate in and to said abandoned right-of-way, although Missouri Pacific 
Railroad Company in no way abandons or disclaims any fee intepest it has in 
proper~ or land on or along aald railroad right-of-way. Fee owned property 
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specifically excluded from this disclaimer includes, bY way of olarifioation 
but without limiting the generality of exc1uded and fee property by specific 
description, the foll~ing described tracts or parcels of land; 

TRACT UO. 1 

A tract or parcel of land located in the City of 
Fredericktown, J.Iadison County, Hissouri, bounded gen
erally bY Loughboro, Allen,l-lorley, Villar and Collier 
Streets and H:ine La l~tte Avenue, all being .more par
ticularly described as foll~s: 

BEGTiiNING at the point of interseotion of the 
centerline of lflssouri Pacific Railroad Company's 
former main track, as located and constructed, \lith 
a southwestwardly extension of the southeasterly 
line of Mine La Motte Avenue, said point. being at 
approximate ECS 5520 ~ 15 of said former main trac~ 
centerline; thence southvestwardlYt along said 
extension of the aouthaasterly line of YJWne La Motte 
Avenue, to a. point 75.0 feet soutb:westwardl,y, as 
measured normal, from the centerline of ~aid former 
:main track; thence northwstward1y, concentric and 
parallel with said centerline, to a point in the 
east li:rle of Lot 6, Block 2 of E. V. Sniders Addi
tion to said City of Frederiekt~; thenoe north
vard1y, along said east line of said LOt 6, and a 
northwsrdly extension thereof, to a point ;o.o feet 
southwestwardly, as measured .at right 8l;lglesj from 
tb& centerline of said former main track; thence 
northeastwardly, at right angles to said centerlinet 
;o.o feet to a point on said centerline; thenoe 
northwestwardly, along said centerline, approxi
mately 156 feet to its intersection with a south
watwardly ext~msion of _the northerly line of the 
first tract or land described in deed. from Louis J. 
Villars; et al., to The St. Louis and Iron Hountain 
Railroad Company, dated June 10, 1869, of record in 
Book L, Page 517 of the Madison County, f.tl.ssouri 
Deed Records; thence northeastwardly, along said 
extension, and along the northerly lina of said 
tract of land, 75•0 feet to a point for corner, 
same being in the southwesterly line of A11en 
Street; thence southeastw~dly, along said south
westerly line of Allen Street to its intersection 
With the southerly line of Morley Street; thenee 
along the southerly line of l~ley Street to its 
intersection with the westerly line of Villar Street; 
thence southeastwardly, along said westerly line of 
Villar Street to a point located 50.0 feet nortbeast
V.!U"lils: as :measured normal, from too centerline of 
Missouri Pacific Railroad Company's former main track, 
as located and constructed; thence southwestwardly, normal 
to said centerline, 50.0 feet to a point on said center
line; thence southeastwardly, along said centerline, to 
the point of beginning. 

TPAGT liO. 2 

A tract Ol' parcel of land in the City of Frederick
town, Madison County, :Missouri, located appro:rlmatel:y 10 
feet west and 1150 feet south of the intersection .of the 
westerly li!'.e of North Hain Street with the southerly 
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line of MUrta Street, all as measured along said westerly 
line of North i1ain Street, said tract or parcel of land 
maasuring 20 feet square, and being the property conveyed 
to Missouri Pacific Railroad Com~v 1 s predanessor in 
titls by deed from Andrew J. Teal, recorded in Book 1-I, 
Page 594 of the l'.s.diaon County, Hissouri Deed Records. · 

TRACT UO. 3 

A tract or parcel of land located in the Town of 
}farqua.lld, 1&\dison County, Nisaouri, more particularly 
described as follows: 

BEGINNING at the northeasterly corner or Lot 13, 
Block 15 of the Original Town of lmquand, Misdouri, 
same being in the southerly line· of Murta Street; thence 
northeastwardly, along the southerly line of Murta 
Street, 156 feet, more or leas, to a point 100.0 feet 
southwestwardly, as :measured at right angles, from the 
centerline of Missouri Pacific Railroad Company's former 
lllB.in i.rack, as located and constructed, said point being 
in the northeasterly line of Harding Street; thence 
northwestwardly, parallel with the centerline of.said 
former main track, along said line of Harding Street, 
appro::d.mate]:y 1765 feet to a point in the norther]:y 
corporate lindts line of said Town of Marquand, as the 
same existed in the year 1919; thence northeastwardly, 
along said eorporate limit;;;line, crossing said former· 
main track centerline at ECS 6222 + 75, and continUing 
to a point 100.0 feet northeastwardly; as measured at 
right angles, :from said centerline, said poirit being 
in the southwesterly line of Whitener Street; thence 
southeastwardly 1 parallel vith the centerline of' said 
former maiu track, along said line of Whitener street, 
approximately 1,a22 teet .to a point in the centerline 
Qf Vhitenerts Greek; thence southwestwardly, along the 
.centerline of said Whitener's Greek, to a point on the 
centerline of Missouri Pacific Railroad Company's said 
former main track; thence southeastwardly, along said 
former main track centerline; 1175 feet, more or less, 
to ECS 6252 + 79 on said centerline; thence southwest
wardly, at right angles to said centerline, 75.0 feet; 
thence northwestwardly, parallel with said centerline, 
1135~feet, more or less, to a point in the centerline 
of Whitener's Creek; thence southwestwardly, along the 
meanders of the centerline or W'nitaner's Creek, to 8. 
point in the northerlY line of Axtell Street; thence 
southwestwardly, along said northerly line of Axtell 
Street, a?; feet, more or less, to a point in the cen
terline of Castor River; thence in a general northerly 
direction, along the meanders of the centerline of 
Castor River, to the intersection of said centerline, 
with a southwesterly extension of southerly line of 
Pinckney Street, said intersection being, also, a 
point on a northwesterly extension of the southwesterly 
line of Fleming Street; thence southeastwardly, along 
said northwesterly extension of the southwesterly line 
of Fleming Street, 860 feet, more ~ leas, to a point 
on a southwesterly extension of the northerly line of 
the 16 foot vide east-vest alley in aforesaid Block 15 
of the Original Town of V.arquand; thence northeastwardly, 
along said extension and along said northerly line of 
the 16 foot vide east-west alley in said Block 15, a 
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distance of 276 feet, more or less, to the southeasterly 

corner of aforesaid Lot 13 of said Block 15; thence 

northwestwardly, along the nOrtheasterly Une of said 

Lot 13, 140 feet, more or less, to the point of beginning. 

This instr-tllllent shall be spread upon the Land Records of the County 

of Madison, State of Missouri. 

IN W:ITNESS WHEREOF, Hissouri Pa.cifio Railroad Company has caused 

this instrument to be executed by its duly authorized officers thereunto 

this // t!f!(; day of C:c;&?'-i-z- , 1977. · 

ATTEST: 

?f./~~ 
By _.:;..__-_-r?fl+--_-(l.a;i{-.----r-~ .. -s:::-e-c-r-et~ary--

STATE OF MISSOURI ) 
) ss 

em OF ST. LOUIS ) 

MISSOURI PACIFIC RAILROAD COMPANY 

By -~-::::':"'. :X--::. w;=--· . "'!"':-~-:--· ---· -
Vice President 

On this /J"-~t:L ._ day of [)f.Z(._,_____ , 1977, befon me per-

aonal1y appeared SE:'· uY /N ... P· ~'-'-'" · ,.'-----" , to IttS personally known, vho, 

being bY .ms dUly S'llorn, dl,d· say that he is the 1/.c...,..'-"-'--~~ .... '-~~ 

of Mlssouri Pacific Rtdlroad Company, a corporation of' the State of 1Ussour1, 

and that the se~ affixed to the foregoing instrument is the corporate seal 

of said Corporationt and that said instrUment vas signed and seale(~ in behalt 

. ~ sa#--.eorporation by authority of' its Board of Directors, a,nd the said 

1./.--<-'./-tf:;'-t.~A.-;;:::§:::~ · ackno-r~ledgad said instrument to be the free act and 

deed of' said oorporation. . 

· In Testimony Whereof, I ha~.here~o set :nw hand and atfixed ll\V 

official seai at lltY of'fioe in .-~0};::.-.~._.,;:> h·>cD- .the da;y and 

year first ellbve written. 

Mr Commission Expirest 

My Commission c ,, 
l:XfJ,,es May 10. 1978 
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MADISON COUNTY 

2013 PARCEl NUMBER: 00-0.0-00-08 • • 

UNION PACIFIC 
PROPERTY TAX 
1400 DOUGLAS STOP 1640 
OMAHA, NE 68179-1640 

12/19/2013 BATCH: 2013000075 

RECEIPT#: 2013003441 

County 
Frederick!OVtn City 
F rederlek!ovm City Parks & Rae 
Health 
library 

College 
'227 

10.79 
88.53 
6.50 
0.68 

• Frederiek!O'Im 
Road & Bridge 
State 
Surtax 29.74 

DEBBY BOONE, COLLECTOR 
MADISON COUNTY COLLECTOR 

#1COURTHOUSESQUARE 
FREDERICKTOWN, MO 63645 
PHONE: 573-783·6544 EXT 4 

UPRR-002021 

ED_000859_00001362-00125 



m 
0 
10 
0 
0 
OJ 
01 
(!) 

10 
0 
0 
0 ...... 
w 
0) 
N 

I 
0 
0 ...... 
N 
0) 



EXHIBIT 2K 

ED_000859_00001362-00127 



UPRR-002088 

ED_ 000859 _ 00001362-00128 



814 MANUAL OF RAILROADS-MISSOURI. 

GenM·al Balance l:flieet, Dee<>mbel' !11, 18!111. 
Oonstruclionnnd :li:q"ulplrneitt, l1 
Stocks and Bonds ................. . 
M"tcrlals an,d Fuel .. , ............. . 
llua from und others ..... .. 
Oash 

Directors Mo. Puc, 
Dillon, Thomas George J. Forrest, 

klns, G. Samuel Sloan, New York, N.Y. 
S. B. B. Clark, Neb.; R. S. Hayes, JosephS. St. Louis, }Io. 

JAY GOULD, Preeident ........ •••• ., ............ New York, N. Y. 
R S. Hayes, 1st Vtc<~c.Pre~idernt ••••••••••••••••••••• St Louis, 1\Io. 
A. L. Hopkins, 2a: Yia·Pi'<MI'dtnt •••••••••••••• New York, N.Y. 

l\I. Hoxie, Sd Yiee.Prl)S!'dent ••••••••••••• , • • •• St. Louis, l\Io. 
S. B. Smith, 'f:itl• y:;ce.Premden# ~ Local Pteasut'l!l', 

Gen. Tid. 

ST. JOSEPH AND 

stock, 

4. Cars-pal!Silnger, 1; baggage, eto., 1; 
yna.uorm, 20; ooal, 54--total, 56. 

_.,,., .• ,",. run, 811,000 miles. Earnings, etc., not reported. 
T. T. ONDERDONK, SrtJMI'illtendtt!t,, ••••••••••• • Bonne Terre, l'!Io. 
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POOR'S 2683 
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ASARCOLLC, 

Plaintiff, 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

) 
) 
) 
) 
) 
) 
) 
) 

Case No. 4:11-cv-00864 JAR 

NL INDUSTRIES, INC., et al., 

Defendants. 

DECLARATION OF BRIAN G. HANSEN IN SUPPORT OF 
DEFENDANT UNION PACIFIC RAILROAD COMPANY'S 

RESPONSE TO ASARCO LLC'S LONE PINE BRIEF 

I, Brian G. Hansen, P.E., P.G., pursuant to the provisions of28 U.S.C. § 1746, certify as follows: 

1. My name is Brian G. Hansen. I am over 21 years of age. I am of sound mind and 

capable of making this declaration. I have personal knowledge of the facts recited in this 

declaration. I submit this declaration in support of Defendant Union Pacific Railroad Company's 

("Union Pacific") Response to Asarco LLC 's Lone Pine Brief 

2. I am a geological engineer with over 25 years of professional experience with mining and 

metals refining sites, subsurface investigations, waste disposal, Superfund, hazardous waste site 

investigation, and remediation. 

3. I hold a Bachelor of Science degree in Geology from Fort Lewis College (Durango, 

Colorado) and a Master of Engineering, Geological Engineer degree from the Colorado School 

of Mines (Golden, Colorado). My graduate curriculum emphasized hydrogeology and 

groundwater contamination fate and transport. 

4812-5628-4444.7. 
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4. My professional career has focused on the investigation and remediation of mining and 

minerals processing sites and the fate and transport of metals in the environment. I am a 

registered Professional Engineer and a registered Professional Geologist. I am a Senior 

Geological Engineer and partner with Formation Environmental, LLC, an environmental and 

consulting firm located at 2500 55th Street, Suite 200, Boulder, Colorado, 80301. 

5. I have been retained by Union Pacific as an expert witness in this matter. In connection 

with this matter, I prepared my expert report dated March 21, 2014. Attached to my Declaration 

as Exhibit 3A is a true and correct copy of my report. 

6. My expert report addressed certain observations made by Mr. Paul Rosasco as presented 

in his report dated January 27, 2014 and an addendum to that report. 

7. I also have reviewed Mr. Rosasco's Declaration dated May 13, 2014 and provided in 

connection with Asarco's Brief on CERCLA Liability of Union Pacific Railroad Co. Nothing in 

Mr. Rosasco's Declaration changes the determinations provided in my expert report. 

8. At Union Pacific's request, I calculated the below listed distances of the NewFields 

sample locations to the nearest chat pile: 

a. HRR -01 is 1.11 miles from the Leadwood Tailings Pile; 

b. HRR-02 is 0.65 miles from the Desloge/Big River Tailings Pile; 

c. HRR-03 is 0.25 miles from the Desloge/Big River Tailings Pile; 

d. HRR-04 is 1.19 miles from the Desloge/Big River Tailings Pile; 

e. HRR-05 is 1.49 miles from the Desloge/Big River Tailings Pile; 

f. HRR-06 is 0 miles from the National Tailings Pile; 

g. HRR-08 is 1.01 miles from the Federal Tailings Pile; 
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h. HRR-09 is 2.07 miles from the Doe Run Tailings Pile; 

1. HRR-10 is 0.73 miles from the Leadwood Tailings Pile; 

J. HRR-11 is 1.1 miles from the Elvins Tailings Pile; 

k. HRR-12 is 0.24 miles from the Elvins Tailings Pile; 

1. HRR-13 is 0.45 miles from the Federal Tailings Pile; and 

m. HRR-14 is 0.07 miles from the Bonne Terre Tailings Pile. 

9. I calculated the distance of the rail lines known as the DeSoto Subdivision and Belmont 

Branch from the Desloge/Big River Tailings Pile and from the Federal Tailings Pile. At its 

closest points, the DeSoto Subdivision is 6.7 miles from each pile. At its closest point, the 

Belmont Branch is 1.7 miles from the Federal Tailings Pile. I calculated the distance of the rail 

line known as the Ste. Genevieve line to the nearest tailings piles in St. Francois County, the 

Elvins Tailings Pile, the National Tailings Pile, and the Federal Tailings Pile. At its closest 

point, the Ste. Genevieve is 0.25 miles from the National Tailings Pile and 0.5 miles from the 

Federal Tailings pile. 

10. Lastly, I calculated the distance from the DeSoto Subdivision to the former Asarco

owned mines in Reynolds County. At its closest point, the DeSoto Subdivision is 23 miles from 

the West Fork Mine and 24 miles from the Sweetwater Mine. 

11. Also at Union Pacific's request, at my direction Formation prepared three maps in 

support of the Response to Asarco's Lone Pine Brief: Ex. 3B, Active Rail Line Map; Ex. 3C, 

NewFields Sample Locations Map; and Ex. 3D Proximity of NewFields Samples to Tailings 

Piles Map. To the best of my knowledge, these maps accurately represent the rail lines and other 

features depicted. A true and correct copy of each map is attached as an exhibit. 
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12. The samples Asarco obtained, purportedly of railroad ballast, were subjected to Synthetic 

Precipitation Leaching Procedure ("SPLP") testing. SPLP leachate data merely provide 

information on the relative potential for leaching; test values are not an appropriate point of 

comparison for risk-based comparisons because a release would need to reach a water body in 

sufficient quantity to create an exceedance of the risk-based criteria. 

13. Any SPLP result must be evaluated in the context of the environmental setting. For 

example, although the laboratory SPLP results would be the same for material from a small 

deposit of chat and a several hundred thousand cubic yard chat pile, the potential impact to the 

environment for these two settings is vastly different. As one would expect, a small deposit of 

chat is inconsequential and indiscernible with regard to water quality impacts. 

14. For SPLP test results to translate to a measurable impact to the environment, there must 

be both a substantial and consolidated location of mass for the solid material being leached and a 

correspondingly large volume ofleachate being transported directly to surface and/or 

groundwater. For these reasons, tailings impoundments and large chat piles have been the focus 

of the United States Environmental Protection Agency ("EPA") and its Remedial 

Investigation/Feasibility Study ("RifFS") activities at SEMO. The scale of these mining features 

is large enough to produce releases of contaminants of concern ("COCs"), primarily lead, zinc, 

and cadmium, to infiltration/seepage transport pathways that are of a magnitude that causes 

measurable impacts on surface water and groundwater. For example, the National Tailings pile 

is reportedly 200 feet high and 2,500 feet across and contains several million cubic yards of mine 

waste. In contrast, the alleged small discrete areas of historically placed chat within a railroad 

right-of-way ("RRROW"), to the extent they exist, are not a focus for EPA, because of what 

would be the small volume of chat on the narrow strip of a railroad bed. Locally, the incident 
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precipitation in contact with the chat deposits hypothesized by Asarco (ranging from several 

inches to several feet in thickness within the narrow footprint of the rail bed [e.g., <20 feet 

wide]) would provide little potential for a release of a measurable mass of COCs. Furthermore, 

any release of COCs from chat in such an isolated rail bed setting would be further mitigated by 

natural attenuation and dilution, to the extent that such a release would not be measurable in the 

environment. EPA considers site-specific information such as dilution when interpreting 

leachate results (USEPA, 1996. Soil Screening Guidance: Technical Background Document, 

EPA/540/R-95/128, July 1996). 

15. The same logic applies to the isolated areas of RRROW stream crossings. First, the 

RRROW in St. Francois and Madison counties typically crossed streams with some type of 

bridge structure. At these locations, the amount of chat in a RRROW, hypothetically in potential 

contact with the stream, would be very small. Mass contributions from any mine waste within 

the rail bed at the crossing would be limited to the waste materials present within the narrow 

width of the rail bed. Any dissolved or solid phase mass loading contributions from this limited 

area/volume of chat would not be discernible in the stream environment. 

16. ASARCO has provided no reliable evidence of chat within the RRROW owned or 

operated by Union Pacific or its predecessors in the SEMO Sites area. Further, ASARCO has 

provided no evidence identifying or describing how a relatively small mass of mine waste per 

unit surface area within the very narrow RRROW strip would translate into measurable impacts 

to surface water or groundwater. 

17. Correspondingly, Asarco has provided no evidence that any funds have been expended or 

are planned to be expended on RRROW remediation in any of the SEMO Sites. 
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I declare under penalty of petjury that the foregoing is true and correct. 

Executed on July 16, 2014. 

6 
4812-5628-4444.7. 

Brian G. Hansen, P.E., P.G. 
Senior Geological Engineer 
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Introduction 

Expert Report 
Of 

Brian G. Hansen, P.E., P.G. 

In the Matter of 
Asarco LLC v. NL Industries, Inc., et al. 

Case No. 4:11-cv-00864-JAR 

March 21, 2014 

This report is submitted on behalf of the Union Pacific Railroad Company ("Union Pacific") in 
the matter of Asarco LLC v. NL Industries, Inc., et al., Case No. 4:11-cv-00864-JAR. It 

summarizes my findings and professional opinions regarding the actions EPA has taken at 
mining sites in southeastern Missouri and the tendency for mine waste piles to contaminate 
adjacent areas. This report also rebuts certain observations made by Mr. Paul Rosasco as 
presented in his report dated January 27, 2014 (Rosasco, 2014a). 

I am a geological engineer with over 25 years of professional experience with mining and metals 
refining sites, subsurface investigations, waste disposal, Superfund, hazardous waste site 
investigation, and remediation. I hold a Bachelor of Science degree in Geology from Fort Lewis 
College (Durango, Colorado) and a Master of Engineering, Geological Engineer degree from the 
Colorado School of Mines. My graduate curriculum emphasized hydrogeology and groundwater 
contaminant fate and transport. My professional career has focused on the investigation and 
remediation of mining and mineral processing sites and the fate and transport of metals in the 
environment. I am a registered Professional Engineer and a registered Professional Geologist. I 
am a Senior Geological Engineer and partner with Formation Environmental, LLC, an 
environmental consulting firm located at 2500 55th Street, Suite 200, Boulder, Colorado, 80301. 

A copy of my resume is provided in Attachment A along with a list of my prior testimony. 

Summary Opinions to be Expressed 

I am prepared to offer the following opinions in this matter. 

a. Opinion 1 -The actions that have been or are currently being implemented by EPA at 
the Big River Mine Tailings/St. Joe Minerals Corporation Site and the Madison 

County Mines Site (collectively, "Sites") address major mining-related features that 
are the primary sources of contamination and residential areas that have become 

contaminated. None of these actions address railroad rights ofway that have been or 
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are currently owned or operated by Union Pacific or its historic affiliated railroad 
compames. 

b. Opinion 2- Water-mobilized contaminants and wind-blown dust originating from the 
chat piles and tailings impoundments being addressed by EPA at the Sites have 
broadly impacted adjacent areas, potentially including portions of railroad rights of 
way. 

c. Opinion 3 -Mr. Rosasco has unreliably identified eroding "chat ballast" in the Sites 
based on visual observation only and without the benefit of chemical analysis to 
confirm the presence of chat. 

d. Opinion 4 - Mr. Rosasco has inappropriately applied certain chemical screening 
criteria in his opinions regarding impacts associated with the presence of mining
related materials in the railroad rights of way in the Sites. 

Bases for Opinions 

Opinion 1 - The actions that have been or are currently being implemented by EPA at the 
Big River Mine Tailings/St. Joe Minerals Corporation Site and the Madison County Mines 
Site (collectively, Sites) address major mining-related features that are the primary sources 
of contamination and residential areas that have become contaminated. None of these 
actions address railroad rights of way that have been or are currently owned or operated 
by Union Pacific or its historic affiliated railroad companies. 

Seven major areas of mine waste are present in the Big River Mine Tailings/St. Joe Minerals 
Corporation Site (Bonne Terre Mine Tailings Site, Leadwood Mine Tailings Site, Elvins Mine 
Tailings Site, Federal Mine Tailings Site, Desloge Mine Tailings Site, Doe Run Mine Tailings 
Site, and National Mine Tailings Site). At least 13 major mine waste deposits are present in the 
Madison County Mines Site. Each of these primary sources is large (for example, the National 
Tailings pile is reportedly 200 feet high and 2,500 feet across; Abbott, 1999); each includes up to 
several million cubic yards ofunvegetated mine waste (prior to any remediation); and many are 
located immediately proximate to water bodies. As an example, the Desloge Tailings occupy the 
interior of a horse shoe meander of the Big River and thus the tailings are surrounded by the river 
on the west, north, and east sides. Metals, including cadmium, lead, and zinc, originating from 
these primary sources have contaminated soil and water in adjacent areas. In a single event, 
approximately 50,000 cubic yards of mine waste slumped into the Big River in 1977 during a 
period ofheavy rain (EPA, 2012a). With an approximate lead content of0.5 percent in the 
tailings, or 5,000 parts per million, this event alone resulted in the release of over 800,000 
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pounds of lead to the Big River. 1 Ongoing erosion of the primary sources contributed and will 
continue to contribute (until remediated) additional lead, along with other metals, to the Big 
River and other water bodies. 

In addition, wind-blown dust from the primary sources has mobilized metals to soil in adjacent 

areas, including residential areas. Mine waste has reportedly been used on residential properties 
for fill material and private driveways, used as aggregate for road construction, and placed on 
public roads as a traction agent in winter (EPA, 2008). Due to the wind-blown dust from the 
primary sources and incorporation of mine waste into residential settings, EPA has required 
residential yard remediation. 

In contrast to the large, primary sources of mining-related contamination in the Sites, railroad 

rights of way comprise relatively narrow areas of material that are a few tens of feet wide and a 
few feet thick that are only locally adjacent to water bodies and residential areas. The small area 

of possible mine material (chat) in the rail bed per unit area limits the potential for the railroad 
rights of way to act as sources of metals to the environment. Further, many of the abandoned 
railroad rights of way are well vegetated which significantly limits any wind-blown dust issues, 
erosion by surface water, and percolation of rainfall through the rail bed material to groundwater. 
The active Union Pacific rights of way are well maintained. 

Accordingly, EPA's investigative and cleanup actions have appropriately focused on the primary 
sources of contamination and human exposure. EPA's 2012 Fact Sheet for the Big River Mine 
Tailings/St. Joe Minerals Corporation Site (EPA, 20 12a) indicates that engineering 
evaluation/cost analyses (EE/CAs) and non-time-critical removal actions (NTCRAs) have been 
completed for the majority of the primary sources. Similarly, EPA's 2012 Fact Sheet for the 
Madison County Mines Site indicates that two NTCRAs were completed by 2006, with 
additional work scheduled for completion in 2012 (EPA, 2012b ). 

In addition to the aforementioned EPA fact sheets, I reviewed the 2011 Record of Decision for 
the Big River Mine Tailings/St. Joe Minerals Corporation Site (EPA, 2011a) and the Five-Year 

Review Report for Madison County Mines (EPA, 2013); the Proposed Plan, Conrad Tailings 
Operable Unit 4, Madison County Mines Superfund Site (EPA, 2011b), and the Interim Record 
of Decision, Residential Property Surface Soil (part of Operable Unit 3) at Madison County 
Mines Superfund Site (EPA, 2008). 

All of these documents describe various NTCRAs and final remedies that have been 
implemented at the Sites to address the release of contaminants to the environment from the 

primary sources and to control human exposures to contaminants. The NTCRAs and remedies 
have generally consisted of stabilization and vegetation of mine tailings piles and impoundments 

1 Based on a typical density of 120 pounds per cubic foot for mine waste. 
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to limit wind-blown dust and reduce erosion by water with subsequent transport to streams and 
excavation/replacement of residential-area soils, with placement of the excavated, contaminated 
soil in repositories. None of the documents I reviewed identified the need to conduct any kind of 
response actions on railroad rights of way that are owned or operated by Union Pacific or its 
historic affiliated railroad companies. None of the documents I reviewed suggest that EPA is 

currently planning to conduct any kind of response actions on railroad rights of way that are 
owned or operated by Union Pacific or its historic affiliated railroad companies. 

Asarco concedes that EPA has taken no action with respect to Union Pacific's railroad rights of 
way within the Sites. In its September 21, 2012 letter to EPA, Asarco' s counsel states "as best 

we can determine, EPA's current plans fail to address the substantial, on-going contamination 
from abandoned rail lines of the Union Pacific Railroad Company" (Integer, 2012). Mr. Rosasco 

agreed with this finding during his February 27,2014 deposition (Rosasco, 2014b). When asked 
if he was aware of any location where Asarco settlement funds are being used to remediate 

Union Pacific right of way, Mr. Rosasco replied "I'm not aware that any remediation of Union 
Pacific right of way is being performed at this time." Similarly, when asked "are you aware of 
any Asarco money being used for Union Pacific property or railroad rights of way" during his 
March 19,2014 deposition, Asarco's 30(b)(6) witness, Mr. Chris Pfahl, responded "we're not 
aware of any" (Pfahl, 2014 ). 

Opinion 2- Water-mobilized contaminants and wind-blown dust originating from the chat 
piles and tailings impoundments being addressed by EPA in the Sites have broadly 
impacted adjacent areas, potentially including portions of railroad rights of way. 

Contaminants are mobilized from the primary sources (tailings piles and impoundments) by wind 
and water and are dispersed to adjacent areas. As discussed in Opinion 1, over 800,000 pounds 
oflead were mobilized to the Big River during a single event in 1977. Ongoing erosion of the 
primary sources contributed additional lead, along with other metals, to the Big River and other 
water bodies. 

An air dispersion modeling effort was conducted to assess the extent to which metal-bearing dust 
would be distributed from the primary sources (Abbott, 1999). The model used actual 
meteorological data, assumed an 80-year deposition period, estimated the lead concentrations in 
undisturbed soil where particulates were modeled to be deposited, and compared the estimated 
soil lead concentrations with actual soil lead concentrations. Based on the modeling results, it 
was concluded that the highest modeled deposition rates occurred to the east-southeast of each 
primary source area, with a secondary impact area to the north of each primary source area. 

Such model results were produced for the Bonne Terre Tailings, Desloge Tailings, Federal 
Tailings, and Leadwood Tailings. The predicted surficial soil concentrations were deemed to be 

in good agreement with measured surficial soil concentrations. 
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To the extent that any portion of railroad right of way is or becomes impacted by the primary 
sources, those impacts would constitute releases from the primary sources, not releases from the 
railroad rights of way. 

Opinion 3 - Mr. Rosasco has unreliably identified eroding "chat ballast" in the Sites based 
on visual observation only and without the benefit of chemical analysis to confirm the 
presence of chat. 

At page 3 ofhis January 27, 2014 report, Mr. Rosasco indicates that he traveled to and inspected 

various active and abandoned railroad lines in St. Francois and Madison Counties on December 
3, 2013. At page 9, Mr. Rosasco states "I observed the presence of coarse sand/fine gravel 

consistent with chat/mining waste of the rail beds and as fill material beneath railroad grades and 
within bridge abutments." At page 19, Mr. Rosasco states "During my site visit, I personally 

observed erosion of chat ballast and embankment fill from railroad lines and bridge abutments in 
St. Francois and Madison Counties owned or previously abandoned by Union Pacific or its 
predecessors." 

Mr. Rosasco conducted no sampling of railroad ballast himself and provides no specific chemical 

data for the locations where he indicates that he had observed the erosion of chat ballast. He 
instead relies on chemical data reported by NewFields (2007) and by Asarco (Rosasco, 2014a). I 
view the Asarco data set to be suspect with regard to characterization of rail bed material because 
sample location information (i.e., geographic positioning system [GPS] coordinates, 
latitude/longitude, etc.) has not been provided and the locations are only generally indicated by 
symbols on maps. Thus, it is unclear whether the samples were collected on the railroad rights 
of way or in areas off of the railroad rights of way, including nearby primary source areas. 

Because Mr. Rosasco did not sample the rail bed material himself, I infer that he identified the 
presence of chat at these locations based on visual observation of gravel-like material that he has 
deemed to be consistent with chat. In his February 27, 2014 deposition, Mr. Rosasco clarified 

the manner in which his observations were made: "I did not walk the active rail lines or any of 
the property owned or where there was an easement for the rail line. I looked at it from adjacent 
property." When asked about the closest distance from which he inspected active rail lines, Mr. 
Rosasco responded "I don't recall the specific distances. I didn't measure them. But 30, 50, 75, 
100 feet." 

At page 9 of his report, Mr. Rosasco notes that the particle size of chat ranges from V4 to 5
/ 8 inch. 

According to NewFields, 2007, "modem railroad ballast that meets American Railway 
Engineering and Mining Association (AREMA) specifications contains between 45 and 80 
percent plus %-inch sized rock." Thus, based on this characterization, 20 to 55 percent of 
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modem railroad ballast consists of particles that are less than %-inch in dimension. In my 
opinion, it would be very difficult, if not impossible, to visually discern a small difference in 
particle size from a distance of 30 to 100 feet to differentiate between the presence of chat or 
modem railroad ballast which may have been placed as part of ongoing track maintenance. In the 
absence of any corroborating chemical data, I therefore conclude that Mr. Rosasco's 

observations of chat ballast on the railroad lines, as stated on pages 9 and 19 of his January 27, 
2014, are unreliable. 

Opinion 4 - Mr. Rosasco has inappropriately applied certain chemical screening criteria in 
his opinions regarding impacts associated with the presence of mining-related materials in 
the railroad rights of way in the Big River Mine Tailings/St. Joe Minerals Corporation Site 
and the Madison County Mines Site. 

At Section D (page 13) ofhis January 27, 2014 report, Mr. Rosasco provides comparisons of the 

metals concentration data in rail bed materials reported by NewFields (2007) and Asarco 
(Rosasco, 2014a) with several regulatory criteria. As noted in Opinion 3, above, the Asarco 
sample locations are vague and therefore it is not possible to verify whether the samples are 
reflective of rail bed materials or not. The metals concentration data that Mr. Rosasco relies 
upon are total metals concentrations (NewFields and Asarco data) and leachate data for metals 

generated by the Synthetic Precipitation Leaching Procedure (SPLP; EPA Method 1312; Asarco 

data). 

Some of the comparisons presented in Section D ofMr. Rosasco's report are inappropriate. 
Examples are provided below. 

1. At page 16, Mr. Rosasco cites EPA guidance for the use of chat as an aggregate in 
asphalt and concrete, noting that EPA has specified that SPLP leachate concentrations for 
such products that include chat should meet National Primary Drinking Water Standards. 
Mr. Rosasco notes that some of the SPLP leachate concentrations for chat reported by 
Asarco exceed the National Primary Drinking Water Standards for lead. This 

comparison is inappropriate because the SPLP testing referenced in EPA's guidance is to 
be conducted on asphalt and/or concrete products and not chat samples. 

2. At pages 16 and 17, Mr. Rosasco cites Probable Effects Levels (PELs) and Probable 
Effects Concentrations (PECs) for sediment that were developed by McDonald et al. 
(2000). Mr. Rosasco represents that PELs are the concentrations of trace metals in 
sediment at which some toxic effects on aquatic life is likely and the PECs are 

concentrations of trace metals in sediment at which toxicity to benthic organisms is 
probable. Mr. Rosasco notes that many of the total metals concentrations in rail bed 

material reported by NewFields and Asarco exceed the PELs and PECs of McDonald et 
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al. (2000). This comparison is inappropriate because the rail bed material is not sediment 
in an aquatic setting where exposure to aquatic organisms would occur. In his deposition 
testimony, Mr. Rosasco admits that he has never previously recommended application of 
either of these sediment evaluation criteria to soils (Rosasco, 20 14b ). 

3. At pages 17 and 18, Mr. Rosasco cites Missouri Risk-Based Corrective Action Technical 
Guidance that contains risk-based target levels for protection of aquatic life and human 
health from chronic and acute exposures to chemicals of concern in water, including 
cadmium, lead, and zinc. Mr. Rosasco notes that some of the SPLP leachate 
concentrations reported by Asarco exceed the chronic standards set forth in this guidance. 

Comparison of the SPLP leachate concentrations to the Missouri risk-based target levels 
is inappropriate because aquatic and human receptors would not be exposed to pure SPLP 

leachate originating from rail bed materials. SPLP leachate data merely provide 
information on the relative potential for leaching; test values are not an appropriate point 

of comparison for risk-based comparisons because a release would need to reach a water 
body in sufficient quantity to create an exceedance of the risk-based criteria. 

Data and Information Considered in Forming My Opinions 

The data and information sources I relied upon to form my opinions are referenced in 
Attachment B. My opinions reflect my training and expertise as a geological engineer and my 
prior experience at other mining and minerals refining sites. The information I reviewed, in 
combination with my training and experience, provide a basis for my opinions that is consistent 
with that reasonably relied upon by other experts in my field to form opinions about the 
magnitude of contaminant sources and associated contaminant transport. Use of this information 
in this manner, in combination with my training and experience, is generally accepted practice 
within the scientific community. I reserve the right to add to or modify my opinions based upon 
any new data that may become available to me. 

Supporting Documents 

The documents I relied upon to form my opinions are listed in Attachment B. I reserve the right 

to supplement the list of documents contained in Attachment B in response to new information 
or data, or in response to any ongoing discovery activities. 

Compensation 

Formation Environmental, LLC receives $179/hour for my normal work related to this matter 
and $268.50/hour for work while providing expert testimony. The total amount invoiced by 
Formation Environmental, LLC through February 2014 in connection with this matter is 
approximately $16,900. 
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List of Prior Expert Testimony 

A list of my prior expert testimony is provided in Attachment A along with my resume. 

Signature 

March 21, 2014 
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PRIOR EXPERT TESTIMONY PROVIDED BY BRIAN G. HANSEN, P.E., P.G. 

Dent/Skeen v. Asarco Incorporated (Case No. CV -02-65-M-DWM) and Rapier v. Asarco 
Incorporated (Case No. CV-02-67-M-DWM). Deposition- February 2004. Trial testimony
November 2004. 

U.S. v. Asarco, et al., No. 96-0122-N-EJL. Deposition- April2005. 

Chapter 11 bankruptcy of ASARCO, LLC, Bankruptcy Court for the Southern District of Texas, 
Corpus Christi Division, Case No. 05-21207. Depositions- April and May 2009. Bankruptcy 
hearing testimony - May 2009. 
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Brian G. Hansen, P.E., P.G. 
Senior Geological Engineer 

Mr. Hansen has 29 years of experience in the fields of geology, geological engineering, and 
hydrogeology. He provides project management and engineering expertise for environmental 
investigation and remediation projects, including: 

Groundwater and soil investigation design and data interpretation; 
Contaminant fate and transport evaluations; 
Remedial Investigations/Feasibility Studies; 
Engineering Evaluations/Cost Analyses; 
Remedial Design/Remedial Action; and 
Litigation support, including expert testimony. 

REPRESENTATIVE EXPERIENCE 

Smoky Canyon Phosphate Mine, Idaho. Contributing author to the Engineering 
Evaluation/Cost Analysis (EECA) for the mine site that evaluated several removal action 
alternatives to reduce mobilization of selenium from site waste rock piles. Served as 
project manager and regulatory liaison for Removal Action construction activities 
associated with water diversion around a 26-million cubic yard overburden pile, which 
fills a stream valley. The construction activities include a 10,000 foot pipeline, a partially 
lined infiltration basin, and a 4,000-foot run-on control channel. The water diversion 
measures are designed to significantly reduce selenium loadings originating from the pile. 
Currently serving as Engineer of Record for a second Removal Action that consists of 
placing a revegetated, earthen cover system on the overburden pile to reduce infiltration 
of precipitation. 

Talache Mine Tailings Site, Idaho. Served as project manager and Engineer of Record 
for site characterization, preparation ofEE/CAs, and ecological/human health risk 
assessments, and tailings piles closure. Oversaw a team of engineers during the 
development of the remedial design that addressed collection of dispersed tailings and 
stabilization of the tailings ponds, and coordinated oversight of the construction. Served 
as Corporate Representative [30(b)(6)] witness for a mining/smelting company regarding 
its historic operations at the site. Provided testimony in a deposition and during a bench 
trial with respect to cost allocation among the parties responsible for Site cleanup. Also 
prepared an expert report and provided expert witness testimony in an arbitration 
regarding faulty construction work by a remediation contractor. 

Anaconda Copper Mining Company (ACM) Smelter and Refinery Site, Montana. 
Assisted counsel in reviewing and commenting on EPA's Hazard Ranking System score 
for this former copper smelter located near Great Falls, Montana. The site was placed on 
the National Priorities List in 2011 and includes several hundred residential properties 
that may have been impacted by aerial emissions from the former smelter. Currently 
serving as project manager for the Remedial Investigation/Feasibility Study (RI/FS) for 
Operable Unit 1 of the site, which includes adjacent residential areas. 
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Butte Priority Soils Operable Unit (BPSOU) Phase II Remedial 
Investigation/Feasibility Study (Silver Bow Creek/Butte Area Superfund Site), 
Montana. Served as project manager for the Phase II RI/FS, which spanned over ten 
years. The primary issues at this site are waste rock piles proximal to residences; 
elevated lead concentrations in some residential yards; metals-impacted storm water 
runoff; and metals-impacted groundwater. The project included coordination of a diverse 
PRP group and liaison with EPA, the state regulatory agency, and technical 
representatives of a local citizens' group. The FS evaluated six distinct alternatives for 
soil, surface water, storm water, and groundwater remediation in the Butte urban area. 
Currently providing assistance to the responsible party during Consent Decree 
negotiations. 

Asarco LLC Bankruptcy - Miscellaneous Federal and State Sites. Expert witness 
regarding reasonable settlement amounts for 25 former mining and metals refining sites 
across the United States. The settlement amounts, which were negotiated between 
Asarco LLC, the federal government, and several state governments, were contested by a 
creditors' committee in the Bankruptcy Court for the Southern District of Texas in May 
2009. Prepared an expert report and provided testimony during both a deposition and the 
bankruptcy hearing. The total settlement amount for the 25 sites was approximately 
$100,000,000. The court ruled in favor of the settlement amounts. 

Confidential Site, Brazil. Prepared and oversaw the execution of a soil sampling and 
analysis plan to evaluate the extent of metals contamination in soil at this remote former 
mining site. 

Dresser Industries-Magcobar Mine Site, Arkansas. Serving as project manager for 
the Site Investigation and Feasibility Study at this former barite mining property. The 
Site includes a flooded mine pit, over 20 million cubic yards of acid-generating mine 
spoil, and tailings ponds. The Site Investigation includes baseline human health and 
ecological risk assessments. The Arkansas Department of Environmental Quality is in 
the process of formally selecting the remedial alternative recommended in the Feasibility 
Study. 

El Paso Copper Smelter, Texas. Provided litigation support, prepared expert report, 
and provided testimony during a deposition regarding the quantity of groundwater that 
may need to be extracted and treated to facilitate reconstruction of a canal adjacent to the 
smelter site. 

Coeur d'Alene Basin, Idaho. Provided technical support to counsel in preparation for 
Natural Resource Damages litigation against private mining companies. Prepared an 
expert report and provided testimony during a deposition regarding lead emissions from a 
former milling and smelting operation as well as the environmental impacts of tailings 
that were used to construct an interstate highway. 

Eureka Mills Superfund Site, Utah. Provided technical assistance to a major railroad 
company and its counsel during successful settlement negotiations with EPA and the 
Utah Department of Environmental Quality. Provided project coordination and 
regulatory liaison on behalf of the railroad. 
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Bunker Hill Superfund Site, Idaho. Provided management and hydrogeological 
expertise supporting the RI/FS and various remedial designs for this site, which is 
impacted by mine tailings and lead-smelter emissions. These designs addressed 
remediation of residential yards, commercial properties, rights-of-way, water well 
closure, smelter demolition and closure, closure of a 265-acre tailing impoundment by 
capping, and development of a large ( 17 4-acre) constructed wetland treatment system. 

Iron Mountain Mine Site, Montana. Prepared expert reports, provided deposition 
testimony, and participated as an expert witness on behalf of a mining company 
defendant in a jury trial regarding the potential presence of mine tailings on the plaintiff's 
property. In a separate action, prepared an expert report to assist the mining company in 
its defense of a lawsuit alleging that tailings from the client's historic mining site had 
impacted a natural spring that served as the water supply for a nearby community. 

Triumph Mine Tailings Piles Site, Idaho. Served as project manager for Remedial 
Design/Remedial Action activities at the site. The project involved residential yard 
remediation, regrading and capping of two tailings piles and a waste rock pile, and 
installation of a concrete mine-adit plug. 

Abandoned Railroad Right-of-Way, Washington. Managed and provided engineering 
expertise for removal of lead-bearing railroad ballast (impacted from mine tailings) from 
residential areas. Overall, approximately 60,000 tons of ballast were removed, with 
approximately 19,000 tons requiring chemical stabilization prior to disposal to limit 
potential leaching of lead. 

Metal Recycling Sites, Montana and Idaho. Managed and oversaw subsurface 
investigation and remediation of impacts associated with former lead battery recycling 
operations at three operating facilities. Remediation included chemical fixation of the 
lead. 

Upper Blackfoot Mining Complex (Heddleston District), Montana. Managed, 
provided engineering expertise, and served as regulatory liaison for voluntary remedial 
activities at a complex mining site in western Montana. The project included 1) 
relocation of mine waste rock to engineered repositories, and 2) construction of passive 
biological treatment systems (constructed wetlands) to address mine-adit discharges. 

Canyon Creek, Idaho. Provided management and engineering expertise for the design 
of a pilot bioreactor project to treat mine adit discharge. The bioreactor system was 
designed to treat up to 10 gpm through either a high-permeability (gravel substrate) 
bioreactor or a low-permeability (compost-based) bioreactor. 

Alleged Clean Water Act Violations, Washington. Provided technical assistance to a 
confidential mining client and its counsel during summary judgment activities in 
connection with a lawsuit alleging violations of the Clean Water Act due to seepage from 
tailings ponds. 
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"Shadow" Hazard Ranking System Scoring, Idaho. Scoring was conducted for an 
open-pit mine/cyanide heap leach facility to assist the confidential client in assessing 
potential CERCLA liabilities. The shadow scoring showed that, using the flexibility in 
the HRS, the site could either be listed on the NPL or not, depending on the assumptions 
used. 

Industrial Landfill, California. Conducted a computer modeling study to assess the 
effectiveness of various alternative extraction well arrays in terms of containing or 
extracting a plume of volatile organic constituents in groundwater originating in the 
industrial landfill. 

REGISTRATIONS AND PROFESSIONAL AFFILIATIONS 

Registered Professional Engineer in Arkansas, Idaho, Montana, Nevada, and Washington. 

Registered Professional Geologist in Wyoming. 

Member, Association ofEngineering Geologists (AEG) 

Member, American Society of Civil Engineers (ASCE) 

EDUCATION AND TRAINING 

M.E., Geological Engineering- Colorado School ofMines, 1988 

B.S., Geology- Fort Lewis College, Durango, Colorado, 1983 

Hazardous Waste Site Health and Safety Training (40 hours, OSHA Hazardous Waste 
Operations Standard 1910.120), Dames & Moore, 1988; annualS-hour refreshers, 1990 
through 2008. 

Practical Application of the Hydrologic Evaluation ofLandfill Performance (HELP) 
Model to Landfill Evaluation, Colorado School of Mines, Golden, CO, December 1986. 

Passive Treatment of Mining Influenced Waters. Tailings & Mine Waste '03, Vail, CO. 
November, 2003. 

WORK HISTORY 

Senior Geological Engineer, Partner- Formation Environmental, LLC; Colorado (2009-
Present) 

Senior Engineer/Hydrogeologist, Partner- NewFields Boulder, LLC; Colorado (2004 -
2009) 

Senior Engineer/Hydrogeologist- MFG, Inc. (now TetraTech MM); 1991-1993: 
Colorado; 1994-2002: Montana; 2002-2004: Colorado. 

Project Hydrogeologist/Geological Engineer- Dames & Moore; Colorado (1988-1991) 

Graduate Research Assistant- Kansas Geological Survey (1987-1988) 
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Engineering Geologist- Michael W. West & Associates; Colorado (1986-1988) 

Hydrologic Technician- U.S. Geological Survey; Colorado (1985-1986) 

Civil Engineering Technician- R.V. Lord & Associates; Colorado (1984) 

PUBLICATIONS 

Co-author, "U.S. Geological Survey Urban Stormwater Database of Constituent Storm 
Loads; Characteristics of Rainfall, Runoff, and Antecedent Conditions; and Basin 
Characteristics." U.S. Geological Survey Water-Resources Investigations 87-4306. 

Author, "Evaluating the Hydrogeology ofMeade County, Kansas, Using Vertical 
Variability Analysis and Numerical Modeling." Kansas Geological Survey Open File 
Report 88-47. 

PRESENTATIONS 

Presentor, "Mine Waste and Water Management at the Upper Blackfoot Mining 
Complex, Montana." Tailings & Mine Waste '99 Conference, Fort Collins, Colorado, 
January 1999. 

Co-presentor, "Remediation of Mining Sites," Rocky Mountain Mineral Law Foundation 
Special Institute on RCRA and CERCLA "Changing Requirements for Hazardous 
Substances in the Natural Resource Industries," Denver, Colorado, April 1997. 

Association of Engineering Geologists 1989 Annual Meeting, Vail, CO. Presentation of 
paper: "Evaluating the Hydrogeology ofMeade County, Kansas, Using Vertical 
Variability Methods and Numerical Modeling." 

AWARDS 

Association of Engineering Geologists (AEG) Marliave Scholar, 1987. 

Eugene M. Shoemaker Outstanding Senior Geologist, Fort Lewis College, 1983. 
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List of Information Sources Relied Upon 

Abbott, 1999. Air Dispersion Modeling of Mine Waste in the Southeast Missouri Old Lead Belt. 
Prepared for the U.S. Department of Energy, Assistant Secretary for Environmental 
Management, Under DOE Idaho Operations Office Contract DE-AC07-99ID13727. 
Prepared by Idaho National Engineering and Environmental Laboratory Integrated Earth 
Sciences Department, Idaho Falls, Idaho. October. Presented as Appendix B-1 of 
NewFields, 2007. ARCOSEM000022967. 

EPA, 2008. Interim Record of Decision, Residential Property Surface Soil (Part of operable unit 
3), Madison County Mines Superfund Site in Madison County, Missouri. Prepared by 
U.S. EPA Region 7. July. 

EPA, 2011a. Big River Mine Tailings Superfund Site, St. Francois County, Missouri, CERCLIS 
ID#: MOD981126899, Operable Unit 1. Prepared by U.S. EPA Region 7. September. 

EPA, 2011 b. Proposed Plan, Conrad Tailings Operable Unit 4, Madison County Mines 
Superfund Site, Madison County, Missouri. Prepared by U.S. EPA Region 7. July. 

EPA, 2012a. Big River Mine Tailings/St. Joe Minerals Corporation Site, Missouri. Fact Sheet. 
EPA ID# MOD981126899. EPA Region 7. City: Desloge. County: St. Francois 
County. April24, 2012. 

EPA, 2012b. Madison County Mines, Missouri. Fact Sheet. EPA ID# MOD098633415. EPA 
Region 7. City: Fredericktown. County: Madison County. May 21, 2012. 

EPA, 2013. Five-Year Review Report for Madison County Mines Superfund Site, Madison 
County, Missouri. Prepared by U.S. EPA Region 7. September. 

Integer, 2013. Letter from Gregory Evans, Integer Law Corporation, to Jason Gunter, Project 
Manager, U.S. EPA Region 7. September 21. 

NewFields, 2007. Focused Remedial Investigation for Mined Areas in St. Francois County, 
Missouri. Prepared for the Doe Run Company by NewFields, Denver, CO. March. 
ARCOSEM0000022820. 

Pfahl, 2014. Deposition transcript of John Christopher Pfahl, P.E., rough transcript only; official 
transcript unavailable on report date. March 19. 
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Rosasco, 2014a. Expert Report of Paul V. Rosasco, P.E. Asarco LLC v. NL INDUSTRIES, 
INC. et al. Case No. 4:11-CV-00864 JAR. January 27. 

Rosasco, 2014b. Deposition transcript ofPaul V. Rosasco, P.E., not all reference documents 
available on report date. February 27. 
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IN RE: 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

CASENO: 05-21207 ) 

) 

) CorpusChristi, Texas 
ASARCO , LLC . , ) 

) 

) 

Monday,May 12, 2008 
(2:44p.m. to 3:04p.m.) 

Debtor. ) ------------------------------
MOTION HEARING 

BEFORE THE HONORABLE RICHARD S. SCHMIDT, 
UNITED STATES BANKRUPTCY JUDGE 

Appearances: See next page 

Courtroom Deputy: Frances Carbia 

Court Recorder: Janet Silika 

Transcribed by: Exceptional Reporting Services, Inc. 
14493 S. Padre Island Drive 
Suite A-400 
Corpus Christi, TX 78418-5940 
361 949-2988 

Proceedings recorded by electronic sound recording; 
transcript produced by transcription service. 

EXCEPTIONAL REPORTING SERVICES, INC 

UPRR-000220 
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APPEARANCES FOR: 

Debtor: NATHANIEL PETER HOLZER, ESQ. 
KEVIN J. FRANTA, ESQ. 
Jordan Hyden Womble and Culbreth 
500 N Shoreline 
Suite 900 N 
Corpus Christi, Texas 78471 

TONY DAVIS, ESQ. 
KEVIN COLLINS, ESQ. 
Baker Botts, LLP 
1500 San Jacinto Center 
98 San Jacinto Boulevard 
Austin, Texas 78701 

APPEARANCES TELEPHONICALLY FOR: 

Asarco, LLP: 

Asarco, Incorporated: 

Witness: 

Witness: 

J. BARTON SEITZ, ESQ. 
Baker Botts 

WILLIAM R. PLETCHER, ESQ. 
GREGORY L. EVANS, ESQ. 
Milbank Tweed, et al. 
601 S. Figueroa Street 
30th Floor 
Los Angeles, CA 90017 

JEFF ZELIKSON (Witness) 

RICHARD WHITE (Witness) 
LECG 

Official Committee of HARLEY TRICE, ESQ. 
Unsecured Creditors: Reed Smith, LLP 

Official Committee of DAVID A. KLINGLER, ESQ. 
Unsecured Creditors of Stutzman Bromber, Esserman, et al. 
Debtor Subsidiaries 
Capco: 

Harbinger Funds: ANDREA HOGAN, ESQ. 
Latham and Watkins 

EXCEPTIONAL REPORTING SERVICES, INC 
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APPEARANCES TELEPHONICALLY FOR: (Continued) 

Mitsui and Company (USA) STEPHEN A. GOODWIN, ESQ. 
Incorporated: Carrington Coleman Sloman and 

Blumenthal 

U.S. Department of 
Justice: 

Missouri Department of 
Natural Resources: 

Official Committee of 
Unsecured Creditors of 
Asarco, LLC: 

Majority Bondholders: 

Doe Run Resources 
Corporation dba: 
Doe Run Company: 

United States: 

901 Main Street 
Suite 5500 
Dallas, Texas 75202 

ALAN S. TENENBAUM, ESQ. 
U.S. Department of Justice 
Ben Franklin Station 
P.O. Box 7611 
Washington, DC 20044 

SHELLEY A. WOODS, ESQ. 
Missouri Attorney's General's Office 
221 W. High Street 
Jefferson City, MO 65101 

EDWARD J. ESTRADA, ESQ. 
Reed Smith, LLP 

WElTING HSU, ESQ. 
Winstead, PC 

THOMAS A. CREEKMORE, III, ESQ. 
Hall Estill, et al 
320 S. Boston Avenue 
Suite 400 
Tulsa, OK 74103 

ERIC D. ALBERT, ESQ. 
DAVID HORTON, ESQ. 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044 

Asarco, LLC: DON ROBBINS, Witness in Pro Per 

Robert Pate, Future ROBERT K. SUGG, ESQ. (Listen Only) 
Claims Representatives: Oppenheimer Blend, et al. 

711 Navarro 
Sixth Floor 
San Antonio, Texas 78205 

EXCEPTIONAL REPORTING SERVICES, INC 
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1 

2 

3 

4 

5 

6 LLC. 

7 

MR. HUFFT: Plainfield Asset Management. 

THE COURT: Okay. Anyone else? 

(No response) 

All right. In the courtroom? 

MR. DAVIS: Tony Davis and Kevin Collins for ASARCO, 

MR. FRANTA: Kevin Franta and Pete Holzer also for 

8 the Debtor. 

9 

10 

THE COURT: All right. Go right ahead. 

MR. DAVIS: Thank you, your Honor. 

11 We'll start with the 9019 motion where we seek 

8 

12 approval of an environmental settlement involving the Southeast 

13 Missouri sites or SEMO sites, a settlement entered into between 

14 the Debtors, the United States and State of Missouri and Doe 

15 Run in which $707 million worth of claims were compromised for 

16 $79.5 million. 

17 We have now-- we've completed 20 settlements. 

18 Twenty settlements of the environmental type have been approved 

19 by the Court, including most recently the Encycle settlement. 

20 The objection period went past this past week. The Parent 

21 elected not to object, which we appreciated. We did talk and 

22 discuss with the Parent before that objection deadline came, 

23 and they were apparently satisfied by that. 

24 We have nine of the pipeline, including this one. 

25 Three are currently pending, including this one. This is one 

EXCEPTIONAL REPORTING SERVICES, INC 
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9 

1 of three mega sites that we have in this case. It's 

2 arbitrarily defined as sites where the claims total more than a 

3 half a billion dollars. 

4 The first was the Tri State site, which this Court 

5 approved a settlement amount of $158 million general unsecured 

6 claim. 

7 The second is the Coeur d'Alene site, which was 

8 estimated and which currently we've asked the Court to defer 

9 from ruling on, so we'll either be back to ask for a ruling or 

10 perhaps we'll be back in a 9019 context on a settlement for 

11 that site, as well. 

12 This site consists of five separate sites located in 

13 southeast Missouri that largely came from historical lead 

14 mining operations. 

15 What I'd like to do at this point, your Honor, is 

16 hand up a couple of pages from our exhibits. And for those on 

17 the phone it'll be Exhibit 10, Page 1 and Exhibit 9, Pages 1 

and 2. If I may approach? 

THE COURT: All right. 

18 

19 

20 MR. DAVIS: Exhibit 10, Page 1, which is titled Total 

21 Response Costs and NRD for SEMO, kind of the same story that 

22 you've seen with the other settlements. At the far right-hand 

23 side of the page, the combined claims are $707 million, which 

24 is reflected through expert reports submitted by the United 

25 States Missouri and I believe Doe Run. 
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1 At the left side of the page you see LECG's estimate 

2 of Debtor's apportioned share of total response costs at 

3 $10.26 million. Doctors Powell and Devosha (phonetic) for the 

4 Parent submitted reports totaling $13.7 million. And the 

5 settlement amount within that range but, again, closer to the 

6 Debtor's experts, is $79.5 million. Again, these are all in 

7 response costs and NRD across all five sites. The $707 million 

8 number is a joint and several number, whereas the settlement 

9 number somewhat follows, you know, basically, a negotiated 

10 figure for apportionment of total damages. 

11 The next page total net for resource damages for SEMO 

12 sites, which is Exhibit 9, Page 1, again, this time at the 

13 left-hand side of the page we'll have the claims asserted by 

14 the United States Missouri for $397 million total NRD. The 

15 settlement is at $35 million for that part, and LECG total 

16 costs of $5.4 million in natural resource damages, of which the 

17 Debtor's cost share according to LECG is about $2.3 million. 

18 And then finally, total response cost for SEMO sites, 

19 which at the bottom is Exhibit 9, Page 2, the far left-hand 

20 side of the page at the bottom United States' total response 

21 cost of $267,560,000 the state of Missouri. And Doe Roe you 

22 have a duplicative claim, the Missouri for 29 million, Doe Run 

23 for 22 million, which I believe is the Glover Smelter 

24 (phonetic) future cost. 

25 The settlement amount for all response costs is 
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1 MR. COLLINS: No, sir. Your Honor, we just have the 

2 Order Approving Settlement Agreement After Public Comment. 

3 THE COURT: Okay. Well, I've reviewed the proffers. 

4 In view of the fact that there are no objections and there is 

5 certainly a substantial record now to support the settlement as 

6 it has been announced, both the exhibits and the proffers do, 

7 in fact, support the settlement. And I find that it meets the 

8 provisions of Protective Committee versus Anderson and should 

9 be approved, and I have the Order. 

10 What is today's date? 

11 

12 

13 

14 

15 

MR. HOLZER: May the 12th, your Honor. 

THE COURT: Thank you. 

MR. SPEAKER: Thank you, your Honor. 

THE COURT: All right. Thank you. Next. 

MR. FRANTA: Your Honor, next we have the Debtor's 

16 objection to Claim 9429 filed by Billy Tyler. 

17 

18 

MR. SPEAKER: Your Honor, may the parties be excused? 

THE COURT: If anyone is not on -- if you're just 

19 here for the Doe Run, Missouri, Southeast Missouri settlement, 

2 0 you're excused. 

21 

22 

SEVERAL COUNSEL: Thank you, your Honor. 

THE COURT: Okay. Now, this Order Approving the 

23 Settlement After Public Comment, do I need to sign that, also? 

24 

25 

MR. DAVIS: Yes, your Honor. 

THE COURT: And it's still the 12th, right? 
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CERTIFICATION 

I certify that the foregoing is a correct transcript from the 

electronic sound recording of the proceedings in the above

entitled matter. 

Signed 

TONI HUDSON, TRANSCRIBER 

May 15, 2008 

Dated 
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Approved by: 

RECORD OF DECISION 

CATHERINE MINES and SKAGGS TAILINGS SUBSITES 
OPERABLE UNIT 05 

MADISON COUNTY MINES SUPERFUND SITE 
MADISON COUNTY, MISSOURI 

Prepared by: 

. U. S. Environmental Protection Agency 
Region 7 

901 North 5th Street 
Kansas City, Kansas 66101 

SEPTEMBER 2012 

Sup~son 

30246077 

11111111111111111111111111111111111111111111111111 
Superfund 
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COMMUNITY PARTICIPATION 

Since 1999,' the Madison County Environmental Roundtable has been meeting bimonthly to discuss the 
health and environmental concerns related to the Site. These meetings have included representatives 
from the.EPA, MDNR, MDHSS, MCHD, the Agency for Toxic Substances and Disease Registry, 
elected officials of Fredericktown and Madison County, news media, visiting academia and students and 
local citizens. A health education program involving all stakeholders provides proactive forums to 
educate the community on health issues including prevention oflead exposure, safe handling practices, 
in-home lead assessments and child blood lead testing. · 

The public was encouraged to participate in the Proposed Plan process in development of this ROD. 
The Proposed Plan highlighted key information from the RI Report, FS Report, Baseline Human Health 
Risk Assessment (BHHRA), Ecological Risk Assessment (ERA) and other supporting documents in the 
AR. Additionally, the public historically has been made aware of the environmental issues in the county·. 
through fact sheets, public availability sessions and press releases during the previous removal and 
remedial cleanups that have occurred and continue at the Site. To provide the community with an· 
opportunity to submit written or oral comments on the Proposed Plan for OU5, the EPA established a 
30-day public comment period from July 19 to August 19, 2012. The notice of availability of the AR file 
and the Proposed Plan was published in the Democrat News on July 19 and 21,2012. 

' . 
A public meeting was held on July 24, 2012, at 6:30 p.in. at the Black River Electric Cooperative in 
Fredericktown, Missouri, to present the Proposed Plan, accept written and oral comments and answer· 
any questions concerning the proposed cleanup. The EPA also used the public meeting for OU5 to talk 
about the ongoing residential cleanup and other details conce:rning provisions of the Proposed Plan, 
including conversations with the property owner of the Catherine subsite to facilitate establishing 
environmental covenants with property owners to be included in the ROD. A total of 18local residents, 
a property owner, representatives of two companies, and local, state and federal government officials 
attended the public meeting. A transcript of the public meeting has been included in the AR. A summary ·. 
of questions received at the public meeting and the responses is provided in the attached Responsiveness 
Summary. The Respon~iveness Summary also contains a summary of written correspondence received 
during the public comment period and the·EPA's written responses to public co~n:ments. 

SCOPE AND ROLE OF THE RESPONSE ACTION 

The EPA's overall strategy is to remove soils at residences and child high-use areas that contain soils 
contaminated with lead above 400 ppm, and transport them to repositories within Madison County 
already containing mine and mill wastes. The residential yards mid child high-use areas are backfilled 
with clean soil, vegetated and will have a marker barrier placed at 2-feet depthifthe remaining lead 
concentration exceeds 1,200 ppm to warn residents ofthe presence of residual contamination. See the 
Site's History and. Enforcement Activities for a description of prior response actions. 

The Selected Remedy for this ROD presents the EPA's approach to address OU5 C&STS that includes 
consolidating perimeter mine waste and soil, floodplain soil and sedimentin ponds with mine waste and 
covering the consolidated wastes with protective caps. MNR of surface water and sediment in streams 
will be implemented to ensure that future clean sediment deposition will prevent exposure and 
downstream migration of contaminants. Environmental covenants pursuant to MoECA will prevent 
damage to the caps, drilling of wells and consumptive use of groundwater. 
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The Site has been divided into seven OUs (see Figure 2) to"organize the work into logical elements 
based on similar contaminated media, geographic and demographic features of the Site, and setting 
priorities for the work. The final decisions on cleanups for the other OUs will be issued in the future as 
RODs under remedial authority. The seven OUs are described in detail as follows: 

• OU I is located in northern Madison County and consists of the Mine La Motte Recreation 
Association (MLMRA) that contains approximately 250 acres oftailings; the Slime Pond (a 100-
acre lake that adjoins the MLMRA); the Harmony Lake area; the Copper Mines mine waste; the -
Old Jack Mine; the Lindsey Mine; the Offset Mine, the small gage feeder rail right-of-way to the 
abandoned Black Mountain spur; and all other areas affected by these mining activities. 

• OU2 is located immediately southeast of Fredericktown and includes the A, B, C, D and E 
. Tailings Areas (historically called the Madison Mine); the metallurgical pond; remnants of an 

old mill and smelter; head frame and abandoned shafts; a mine decline; a refinery complex; a 
chat pile; the abandoned Black Mountain spur right-of-way through Fredericktown; and all other 
areas affected by these mining activities. 

• OU3 includes all residential properties including public areas in Madison County as well as the 
entire cities of Fredericktown, Junction City, Cobalt Village and the LSFR tailings. Within and 
around the cities and the LSFR area, OU-3 also includes all streets, road right-of-ways, public 
drainage ways, possible smelter stack and mine waste pile wind-blown contamination, 
groundwater, surface water and sediments in Goose Creek and Tollar Branch, and mine works 
locations and outflows. 

•' OU4 includes the entire Conrad tailings pile and associated mine waste of the adjoining Ruth 
. Mine and Mill complex, surface water and sediments affected by the mine waste, eroded 

materials to the LSFR from the mine waste source location, road right-of-ways and public 
drainage ways, possible smelter stack and mine waste pile wind-blown contamination, 
groundwater impacts, and mine works locations and outflows. 

• OU5 includes the Catherine Mines and Skaggs Tailings subsites with mine waste, soil, pond 
sediment, and groundwater and residential properties affected by a former overhead tram from 
the Catherine Mine to the LSFR tailing~. OU5 also includes surface water, floodplain soil,' 
sediment and groundwater affected by the Catherine and Skaggs mine waste as well as nearby 
mine works' locations and outflows. 

• OU6 includes all other known and undiscovered mining-related contaminated areas including but 
not li-mited to the Silver Mines area, nearby groundwater, surface waters and sediments in the 
unnamed runoffs to the LSFR, road right-of-ways, public drainage ways and mine works 
locations and outflows. 

• OU7 includes impacted drainages, tributaries, creeks and 'rivers fr()m mine waste within the 
LSFR watershed. 

Under the Selected Remedy, OU5 CM&STS is the third OU to be addressed under remedial action. The 
approach· by the EPA at the Site has been to address the higher risks areas first. The EPA has already 
selected a remedy for a portion of0U3 with an Interim Record of Decision (IROD) signed in 2008 for 
residential property soils to address cleaning up areas posing the greatest and most immediate threats to 
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human health by removing contaminated soil and transporting it for capping at the Conrad repository. 
This is a continuation of residential property actions implemented in MadisonCounty with removal 
actions beginning in' 2000. The final actions for OU3 will include the remaining portion of the LSFR 
tailings, public right-of-ways, easements and drainage ditches and will be addressed by a final ROD for 
OU3. These OU3 actions will be. addressed in the future since there is less overall human health risk 
associated with them. The EPA has also selected a remedy for OU4- Conrad Tailings with a ROD 
completed in September 2011, to address mine waste at the tailings pile which is also used as a 
residential soils repository. The remedy for OU4 also addresses groundwater, associated downstream 
impacts to sediment, floodplain soil~ and overbank deposits, surface water in the unnamed tributary to 
Mill Creek and the affected soils along County Road 200. 

A Supplemental Remedial Investigation/Focused Feasibility Study (RI/FS) has been performed for OUs 
l, 2, 3, 5 and 6. The Supplemental RI did not include any additional assessment of0U5 so a separate FS 
was conducted for OU5. The RifFS for the remaining OUs are ongoing. OU7 is scheduled as the last· 
remedial action for the Site to address human health and environmental exposures to contamination 
related to the stream systems that will not be addressed by remedial actions under the other OUs. The 
final OU7 remedial actions will be supported through a Watershed Master Plan for community 
involvement and acceptance. 

This ROD describes the selected approach by the EPA to address OU5 CM&STS. Additional 
investigation is planned during the Remedial Design/Remedial Action (RD/RA) phase to more fully 
characterize the overall extent of contamination in the transition soils outside the mine waste piles and at 

-former mine/mill locations, and in and along the associated water courses for the purpose of 
supplementing construction design, determining final costs; and determining the extent of monitoring 
necessary to document the natural recovery of downstream sediments. 

SITE CHARACTERISTICS 

Conceptual Site Model: A conceptual site model (CSM) for human exposure pathways to heavy metals 
resulting from mine waste at the Site is included as Figure 4. It should be noted that although the CSM 
covers all anticipated exposure at the Site, this ROD is focused on addressing OU5 with mine waste as 
the source material which has impacted surface soils, sediment in ponds and water courses, surface 
water, and groundwater. Residential properties determined impacted along the path of the former aerial 
tramway are being assessed and remediated in the response actions associated with the OU3 TROD 
Residential Soils. · 

Size of Site/Geographical and Top~graphical Information: The Site covers all ofMadison County, 
Missouri, as depicted in Figures 1 and 2, which is approximately 498 square miles. OU5 CM&STS is 
located approximately_ two miles north and west of Fredericktown along Highway 67, adjacent to and 
west of Highway H in Sections 1 and 2, Township 33N, Range 6E, Madison County, Missouri. It 
consists primarily of four remnant chat and tailings deposits covering approximately 27 acres that 
includes approximately four acres of sediment and floodplain soil in ponds and associated tributaries and · 
creeks. Ii also ·includes an estimated two-mile pathway of a former aerial tramway that was used for 
transporting development rock from the Skaggs Tailings subsite to a former mill located to the southeast 
along the LSFR. · · 

Surface and Subsurface Features: Madison County is subdivided into the St. Francois Mountains on 
the western side and the Salem Plateau on the eastern side of the county. Topographically, the 
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In re: 

in on 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

1 

Case No. 05-21207 

10 

ASARCO LLC, et al., 

§ 
§ 
§ 
§ 
§ 

Chapter 11 

Debtors. Jointly Administered 

PROFFER OF JEFFREY ZELIKSON IN SUPPORT OF 
DEBTOR'S SETTLEMENT AGREEMENT REGARDING 

THE SOUTHEAST MISSOURI (SEMO) SITES 

1. My name is Jeffrey Zelikson. In this proffer, I will refer to ASARCO 

LLC as "ASARCO" or the "Company." This is my testimony in support of ASARCO's Motion 

Approving Settlement Agreement Among ASARCO LLC, the United States, the State of 

Missouri, The Doe Run Company, and DR Land Holdings LLC Regarding the Southeast 

Missouri (SEMO) Sites. I will refer to this motion as the "SEMO Settlement Motion." 

2. I am a Director at LECG, an international economic and management 

consulting firm. I have a B.S. in Mechanical Engineering from the City University ofNew York 

and completed graduate course in mechanical engineering at the Stevens Institute of Technology. 

I am a registered Professional Engineer in New York and New Jersey. 

3. I was employed by the USEPA at regional offices in New York and San 

Francisco for nearly 25 years and as the State ofNew Jersey's chief water resource official in the 

1970s. While Director of the Hazardous Waste Management Division for USEPA Region IX, I 

oversaw the investigation and cleanup of more than 125 Superfund sites and was ultimately 

responsible for assuring that compliance was achieved with the NCP in a cost-effective manner. 

Complete copies of my resume and my Civil Rule 26(A)(2)(B) disclosure are contained in 

Appendix A-1 of the Expert Report of Jeffrey Zelikson and Richard Lane White dated May 4, 

2007 ("Overview Report") (Exhibit 20). 

AUS01:507336.1 - 1 -
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METHODOLOGY OF ANALYSIS 

4. I have developed an estimate of the total response costs at the SEMO Sites 

usmg probabilistic analysis. 1 To determine the total response costs, I included past costs 

associated with previOus response actions and evaluated future potential response costs. 

Probabilistic cost analysis yields a total expected net present value ("NPV") cost for response 

actions equal to $60.29 million for the SEMO Sites. This total consists of $42.76 million for the 

Madison County Site, $11.74 million for the Big River/Federal Site $0 for the West Fork Mine, 

$0 for Sweetwater Mine, and $5.79 million for Glover Smelter. 2 

5. My opinions are set out in more detail in the Overview Report and the 

Expert Report of Jeffrey Zelikson and Richard Lane White on Behalf of ASARCO LLC, July 27, 

2007, Appendix B-15, SEMO Site (Madison County/Catherine Mine, Big River/Federal Mine 

Tailings (St. Francois County), West Fork Mine, Sweetwater Mine, and Glover Smelter) 

("Opening Report") (Exhibit 22). 

6. The Proffer of Richard Lane White ("White Proffer") discusses the 

application of appropriate allocable shares for each element of the SEMO Site and applies those 

allocable shares to the site response costs discussed herein. Both the pre-share response cost 

estimates I discuss and the potential allocable shares assigned to the Debtor discussed by Mr. 

White are necessarily components in considering the Debtor's settlements. 

1 In my expert reports, I grouped the relevant Sites in the following manner: (1) Madison County/Catherine Mine; 
and (2) Big River/Federal Mine Tailings (St. Francois County). However, ASARCO, Inc., in its March 24, 2008 
Limited Objection, treated the Big River/Federal Mine Tailings (St. Francois County) Site as two different Sites. 
Nevertheless, for the purpose of continuity with my expert reports, I will regard the Sites as follows: the Big River 
Mine Tailings/Federal Mine Tailings Site ("Big River/Federal Site"); and the Madison County Mines Site 
("Madison County Site"). 
2 My $60.29 million estimate can be broken down as follows: (1) $42.76 million for Madison County ($22.82 
million in past response costs, $18.20 million in future response costs, and $1.74 million in agency oversight costs); 
(2) $11.74 million for Big River/Federal ($1.44 million in past response costs, $9.08 million in future response 
costs, and $1.22 million in agency oversight costs); and (3) $5.79 million for Glover ($5.04 million for future 
response costs and $0.75 million for agency oversight costs). 

AUSO I :507336.1 - 2 -
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MADISON COUNTY SITE 

7. The United States Environmental Protection Agency ("EPA") has been 

primarily concerned with human exposure to mining wastes in Fredericktown and the 

surrounding areas. Consequently, the agency conducted time-critical removal actions to remove 

lead-contaminated soils and mine debris from residences in Fredericktown and elsewhere in 

Madison County. While initial remedial actions have taken place for residences with lead levels 

above 1,200 parts per million ("mm:(), EPA is planning that additional residences will need to be 

addressed to reach the remedial cleanup level of 400 ppm. EPA also is conducting ongoing 

remedial investigations and feasibility studies ("RI/FS") in Madison County. There are two 

areas of the Madison County Site potentially attributable to ASARCO that will require 

remediation: 1) the residential yards in Madison County above 400 ppm in lead; and 2) the 

Catherine Mine. 

8. Investigation/Studies. Prior to initiation of any potential remedial action, 

additional studies and investigations would be required at the Site to delineate areas requiring 

remedial action and to select appropriate remedies consistent with the National Contingency Plan 

("NCP"). While a Feasibility Study for the Madison County Site has recently been completed, 

some additional studies and investigations are likely to occur. My cost estimate for any 

additional studies and investigations at the Madison County Site is $250,000. 

9. Remedial Action #1. Pursuant to the Draft OU-3 Interim Feasibility Study 

for Residential and Public Area Lead Contaminated Soils for the Madison County Mine Site 

("FS"), I have determined that there is a certainty (100% probability) that the following remedy 

will be implemented for 1,059 residential yards in Madison County as identified in the FS, from 

AU SOl :507336.1 - 3 -
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Site was $42.76 million and the Government's estimate was $71.06 million. The settlement for 

the Madison County Site is $12.68 million. 

BIG RIVER/FEDERAL SITE 

14. There are two areas of the Big River/Federal Site potentially attributable 

to ASARCO that will require remediation: 1) the residential yards in St. Francois County above 

400 ppm in lead due to the possible migration of material from the Federal Mine to residential 

yards; and 2) the area in St. Joe Park occupied by the Federal Mine tailings as outlined in the 

2007 Engineering Evaluation/Cost Analysis ("EE/CA"). 

15. Remedial Action #1. Pursuant to an Administrative Order on Consent 

("AOC") between The Doe Run Company ("Doe Run") and EPA, Doe Run is sampling 

residential properties within 500 feet of chat piles and 1,000 feet of former smelter sites in St. 

Francois County. Yards containing contamination above 400 ppm will be remediated. Based 

upon Doe Run's findings and expected schedule, I estimate that approximately 190 yards are still 

in need of remediation at a cost of $28,563 per yard. I have assigned 100% probability that these 

remaining 190 residential yards will be remediated at a rate of 60 properties per year, i.e., 2007 

to 2010. In addition, community education costs of $100,000 per year for the duration of the 

residential cleanup work will need to be taken into account. Consequently, my cost analysis for 

the residential yard remediation yields a total expected net present value cost of $4.15 million. 

16. Remedial Action #2. Analysis of chat samples from the Federal Mine 

tailings show elevated levels of lead, cadmium, and zinc. Doe Run is conducting investigations 

and interim remedial actions at the Federal Mine portion of the site pursuant to the December 

1996 participation agreement between ASARCO and Doe Run. Pursuant to this work, an 
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Environmenl41 Enforcemenl Section 
P.O. Box 7611 · 
Washington; DC 20044-7611 

BY OVERNIGHT MAIL 

ASARCOLLC 
. c/o The Trumble Group LLC 
4 Griffin Rd, North 
Windsor, CT 06095-1511 

U.S. Department of Justice 

Environment and Natural Resources Division 

July 29, 2006 

Telephone (202) 514-5409 
Facsimile (202) 616-6584 

Re: fu re ASARCO LLC Case No. 05-21207 (Bankr. S.D. Tex.} 

Gentlemen and Ladies: 

.. . fu accordance with the Court's Orders in the above-referenced case, enclosed 
. please find an original copy of two Proofs of Claim of the United States in the above-referenced 
cases titled: 1} Supplemental Proof of Claim of the United States on Behalf of the United States 
De,partirient oftheinterior and the Department of Agriculture, Against ASARCO, LLC; and2) 

·· .·· •. Supplemental Proof; of Claim of the United States on Behalf of the United States Environmental 
: ,i~;~ ·~ ~ #fotebticilfAgen~yhh~I)epartmerit of Agriculture, the United States Department of the Interior, 

' .. >.': \:iJatli~~Urnted States Section oftlie International Boundary and Water Commission against 
• ) •: -. •.l'' ·.' .· ·.~ ~ • .- ~>t. ' '·"' ,.,.-, ;_,.-_ ' 

·.:,. ~-.4¢btQ~ASARCO,'LI;.C("ASARCO") Against ASARCO, LLC, Please file and docket these 
. ·~'. :~. Proofs '6(Ciaim: Ifyoft have any ·questions, please do not hesitate to call me. Thank you for 
· : · :. '§oW.· a,;;~is~ce. · · > : · ~· '· : · . 

. . ,, .·' < \ . ., ,.. ~-~ _- -~ 

:: .~. - ~<·:~· ·-:.· : '->. 

,,, . ~ ..) . ,' . 
• .. 

. ·<' 
__;;: .. 

···-··· .. 

' .. 
!i:: .; ... :· 

. ". - ' ~· 

_.,.. _i. ,_.:··:.:-... 

r:·:.} .: 

Sincerely, . 

Senior Attorney 
U.S. Departn:lent of Justice 
Environm:ent and Natural Resources Div. 
Environmental Enforcement Section 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 2004 
(202) 514-3644 
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UNITED STATES BANKRUPTCY (:OURT 
SOUTHERN DISTRICT OF TEXAS 
Name of Debtor fURRCO, LLC Case Number 

05-21207 

NOTE: This form should not be used to make a claim for an administrative expense arising after the 
commencement of' the case. A "request" for payment of an administrative expense may be filed 
pursuant to II U.S.C. § 503. 
Name of Creditor (The person or other entity to whom the 
debtor owes money or prooertv): . 

uatte>d S'ta~O. o'f Atnv•~lca on t.eh!,$'1' o'f 'tho& 
u. $. £outron ... eotal Pr.ot<>otion ftg .. ncy, 
o .. pt. of ftgrloultur<>. ·o,.pt. of the. lnt••·ior,. 
.,..., th• tnt.,..-n..,tlon;ol Boundary "'nd w .. te<r 
CODII'.t't'i~slo.n . .. .. ·- . 
Na,llle ana Aaaress where notices should be sent: 
Dall'ld L. Daln 

-

United States o.,.pt. · ~~ JCBstlc.,./ [NRD/ n:s. 
P.O. BOU ?61 I.-BEN FRRNICUN STRIION 
Washington, QC 2(lq44-761 I 

o Check box if you are aware that 
anyone else has filed a proof of claim relating 
to your claim_ Attach copy of statement 
giving particulars. 

n Check box if you have never receiv<"Ai any 
notices from the bankruptcy court in this 
case. 

o Check box if t1te address differs from the 
address on the envelope sent to you by the 
court. 

PROOF OF CLAIM 

THIS SPACE IS FOR COURT USE Om. Y Telephone Number: · ( 202) 51 4-:56.44 
Account or other riumber by whid\--c-re-d:-:i.,-to-r-:-id:-e-n-::ti-;:;fi,-es---t-;C::;;h:-cc~k;-h;-e-re-:-;if:--o-re-p71a_ce_s _______ __. ______________ -i 
debtor: .this claim o amends a previously filed claim, dated: 
t. Basis for Claim 
o Contcibution, Indemnity or 

Guaranty 
~ Environmental 

o Goods Purchased 
o Letters of Credit or 

o Personal Injury I 
Wrongful Death 

o Reclamation Notices 
o Refund 

o Wages, salaries, and compensation 
(fill out below) 

Surety Bonds o Officer Indemnity o Retiree benefits as defmed in 
o Equipment Financing o Litigation o Other II U.S.C. § !ll4(a) 

YourSS# ____ ~~~--~ 
Unpaid compensation tor services 
performed from o Contract o Long Term Disability o Other Finandng o Taxes 

o Expenses o Mechanic's Liens o Pension Insurance o Trade Payables -:-:--:--:--:---to-:--:-:-:---:--o Goods sold o Money Loaned o Professional Fees o Unknown 0 Collectively bargained obligations 
o Worker's Compensation 

2. Date debt was incurred:. See Attached . ,3. If court judgment. date ~btained: ' See =hed _ 

4. Total Amount of Claim at Time Case Filed: $\See 8Uachedj $e-4t Attached · See Rttached 1 See attached _ 
(unsecured) (secured) (priority) (Total) 

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 7 below. 
)( Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all 

interest or additional charges. 
5. Secured Claim. 7. Unsecured Priority Claim. 
)( ~heck .this ~x if your claim is secured by collateral 
· (mcludmg a nght of setoft). 

o Check this box if you have an unsecured priority claim 
Amount entitled to priority $.-:--------~
SpecifY the priority of the claim: 

Brief Description of Collateral: 
o Real Estate o Motor VehiCle 

. ·· )( Other~. See RU~ohed __ 

Value of Collateral:··$ · See Attached 1 

A~ount of arrearage and other charges at the time case. 

o Wages, salaries, or commissions (up to $10,000), *earned within 180 days before 
tile filing of the banlcruptcy petition or cessation of the debtor's business, which 
ever is earlier- II U.S.C. §507(a)(3). 

o Contributions to an employee benefit plan- I I U.S.C. §507(a)(4). 

·filed included in secured claim, if any: $ · 

o Up to $2,225* of deposits toward purchase, lease, or .rental of property or 
services-for personal, family, or household use- ll u.s~c. §507(a)(6). 

o Alimony, maintenance, or support owed. to a s·pouse, former spouse, or child - II 
U.S.C. §·S07(a)(7). · 

· 6. Unsec.ared Nonpriority Claim o Taxes or penalties owed to govenunental units- I i U.S.C, § 507(a)(8). 
$_\ :roe-.. fl1tt;u:>h.,.d o Other- SpecifY applicable paragraphof II U.S. C. § 507 (a)L.J. 
)( 

8. 

9. 

Check this box- if: ·a) there is no collateral or lien 
securing your claiin, or b) your claim exceeds the value * Att~ounts are subject to adjustment on 41!/0l and every 3·years thereafter with 
of the property securing it, or if c) none or only part of respect to cases commenced on or after the date ofadjustmeiu. ·$10,000 and 180-day 

. your claim is entitled to priority. limits apply_to cases filed ~n or after 4120105. ·Pub. L io9-8. 
Credits: The amount of all payments on this claim has been credited and deducted for the purpose Of nusSPACEISFoilCOURT UsEOm.v 

making this proof of claim. · · - · . . : I/') 7 01:. 
Supporting Documents: Attach copies of supporting documents, such as promissory notes, purchaSe I V 7 t:? 
orders, invoices, itemized statements of running accounts, contracts, _court judgments, mOrtgages,. B __ ECEIVED 
security agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL n 
DOCUMENTS. If the documents are not available, explain. If the documents are voluminous, attach 

10. ~~~:~:~ped Copy: To receive an aclmowledgment of the filing of your claim, enclose a stamped, 
1 

JUL 3 1 200~ 
self-addressed envelope and copy of this proof of claim. '7 /3!( c(LJ 

Date Sign an. ~ prin~ the n~and:~y~ ~~~~rson authorized THE TRUMBULl GRQUB 
to file: tlus clatm (atta:h ~w~tl~~~y) ~------- r 

; oa.,l41 L. Daln c:;;;;: ..... ~ ~ ~ /'1K ! f><~tnio.r RUo.rn.e-y, .. _ .... uept.of ~lc• '~ -...._; 
07/28/200~ 

Penalty for presenlmgfraudulenr clmm: Fme of up to $500,000.or 1mpnsonment for up to 5 years, or both. 18 U.S.C. §§ !52 and 3571. 

DAL02 459017.1 
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In re 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

(Corpus Christi Division) 

§ Case No. 05-21207 
§ 

ASARCO, LLC, et al. § Chapter 11. 
§ 

Debtors § Jointly Administered 

SUPPLEMENTAL PROOF OF CLAIM OF THE UNITED STATES ON 
BEHALF OF THE UNIT~D STATES ENVIRONMENTAL PROTECTION 

AGENCY, THEDEPARTMENT OF AGRICULTURE, THE DEPARTMENT OF 
THE INTERIOR, AND THE UNITED STATES SECTION OF THE INTERNATIONAL 

BOUNDARY AND WATER COMMISSION, AGAINST ASARCO, LLC 

The United States files this Sttpplemental Proof of Claim at the request oftheU.S. 

Environmental Protection Agency (."EPA"), the Forest Service ofthe United States Department 

of Agriculture ("USDA"), the Bureau of Indian Affairs of the United States Department ofthe 

Interior, and the United States Section of the International Boundary and Water Commission 

against debtor ASARCO, LLC("ASARCO") for: (1) response costsincurred and to be incurred 

by the United States under the Co1J1prehensive Environmental Response, Compensation and 

Liability~Act ("CERSLA"), 42 U.S.C. §§ 9601-9675 at vari~us sites as set forth herein and (2) 

for civil penalties as set forth herein. In addition, with rc;:spect to equitable remedies that are not 

within the Bankruptcy Code's defin'ition of"claim," 11 U.S. C. § 1 01(5), this proofof claim is 
' " ' . - -- ' ~ ' 

only filed in protective fashion. 

On Febmary J 6, 2006 the United States Filed its Initial Proof of Claim (Secured) of the 

-~ .. . ~~-"" 

United States on Behalf of the United States Environmental Protection Agency, Department of 

Agriculture and Department of Interior ("U.S. Initial Pro'ofofClaim"). All allegations contained 

therein are incorporated herein by reference. The United States is also separately filing: 1) 
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Supplemental Proof of Claim of the United States on Behalf of the United States Department of 

the Interior and the Department of Agriculture, Against ASARCO, LLC, and 2) Proof of Claim 

of United States of America on Behalf of the Department of the Interior and Certain Indian 

Landowners. 

CERCLA LIABILITIES TO EPA 

1. ASARCO is liable to the United States under CERCLA with respect to each of 

the Sites set forth in paragraphs 2- 60 below. Each ofthese Sites is a facility within the 

meaning ofCERCLA. There have been releases or threats of releases ofhazardous substances at 

each of the Sites. Response costs have been and will be incurred by EPA at each of the Sites not 

inconsistent with the National Contingency Plan ("NCP") promulgated pursuant to Section 105 

of CERCLA, 42 U.S.C. § 9605, and set forth at 40 C.F.R. ~ 300, as amended. ASARCO is 

liable to take response action under CERCLA at the Sites set forth below, but this Supplemental 

Proof of Claim is filed in protective fashion only with respect to such liabilities. See~. 

Paragraphs 3, 16, 18, 27-29, 34-38, 40, 45, 47-48, 54, 56, 59, 61, and 62 infra. ASARCO is also 

liable to reimburse the l]nited States for the costs (plus interest due under 42 U.s.y. § 9607(a)) 

of actions taken or to be" taken by the United States in response to releases and threatened release 

of hazardous substances at the Sites, Other potentially responsible parties may, along with 

ASARCO, also be joi~tly and severidly liable to the U~ited St~tes under CERCLA with respect 

to some of the Sites. 

Bunker Hill Superfund·Facility/Coeur d'Alene Basin. -, 

2. This site in northern Idaho was previously idenlified in the U.S. Initial Proof of . 

Claim. All allegations contained therein are incorporated herein by reference. 

2 
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and regulatory obligations and requirements under RCRA. See Paragraph 61 supra. 

ADDITIONAL CERCLA CLAIMS BY EPA FOR RESPONSE COSTS 

63. ASARCO is liable under CERCLA to reimburse the United States for the costs 

(plus interest due under 42 U.S.C. § 9607(a)) of actions taken or to be taken by the United States 

in response to releases and threatened release of hazardous substances at the Sites set forth in 

paragraphs 64 to 149 below. Each of these Sites is a facility within the meaning of CERCLA. 

There have been releases or threats of releases ofhazardous substances at each of the Sites. 

Response costs have been and will be incurred by EPA at each of the Sites not inconsistent with 

the National Contingency Plan promulgated pursuant to Section 105 ofCERCLA, 42 U.S.C. § 

9605, and set forth at 40 C.F.R. ~ 300, as amended. Other potentially responsible parties may 

along with ASARCO also be jointly and severally liable to the United States under CERCLA 

with respect to some of the Sites. 

Big River Mine Tailings and Federal Mine Tailings Sites· 

64. The F;ederal Mine Tailings Site is one of the mine waste sites within the St. 

Francois County Mining Area~ The Federal Mine Taili11gs.Site is located in and around St. Joe 

State Park, near the'Qity of Park Hills in St. Francois Cotinty, Missouri. 

65. · The-Ilig River MinJ Tailings Site is a sep-i.trate Site in St. Francois County and 

was added to the National Priorities List ("NPL") on Oct9ber 14, 1992. 

66. ASARCO's corporate. predecessor, Federal Lead Co., previously owned and 

operated lead mining and mining operations at the Federal Mine Tailings Site. During this time 

period, the Federal Lead Co. disposed of mining and milling wastes i,ncluding hazardous 

substances at the Federal Mine Tailings Site by pumping mine and mi~l tailings across the site. 

Migration of mine waste includinghazardous substances from the Federal Mine Tailings Site has 
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occurred via wind erosion, storm water runoff, and mechanical means such as hauling or track-

out. Mine waste including hazardous substances from the Federal Mine Tailings Site has 

migrated to residential yards, surface waters and sediments, which are being addressed as part of 

the Big River area-wide remedial and removal activities. 

67. ASARCO is jointly and severally liable at these Sites under Section 107(a) of 

CERCLA, 42 U.S.C. 9607(a) because ASARCO is a former owner/operator of the Federal Mine 

Tailings facility at the time of disposal of hazardous substances, and/or is a person who arranged 

for disposal of a hazardous substance at the Site. 

68. ASARCO, The Doe Run Resources Corporation, and the State of Missouri are 

parties to an Administrative Order on Consent ("AOC"), Docket No. VII-97-F-0009, with EPA 

to conduct an Engineering Evaluation/Cost An~lysi.s ("EE/CA") for the Federal Site. In 

addition, ASARCO and Doe Run are parties to an AOC, Docket No. VII-97-F-0002, with EPA 

that requires them to .conduct a Remedial Investigation and Feasibility Study ("Rl/FS") 

addressing impacts from all of the piles in St. Francois County to soil, surface water and 

sediment. See ·Para~aph 61 sugra. h1 addition, Doe Run is, a party to an AOC, Docket No. 

CERCl.A-7-2004-0167, requiring Doe Run to address residential yards ·with elevated lead levels 

around piles in S(Francois County~ 

69. . EPA has incurred unreimbursed response costs, not inconsistent with the NCP,. 

through June 10, 2006 at the Federal Mine Tailings Site of approximately $238,321. 

70. EPA estimates that it will in the future incur response costs at the Federal Mine 

Tailings Site related to the covering the exposed tailings and .stabilizing the tailings that have 

washed past the tailings dam in the amount of $8;000,000. 
:-' 

71. EPA has incurred unreimbursed response costs, related to the area-wide remedial 
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and removal activities, not inconsistent with the NCP, through June 10, 2006 at the Big River 

Mine Tailings Site of approximately $936,7 50. 

72. EPA estimates that it will in the future incur response costs at the Big River Mine 

Tailings Mine Site related to the remediation of residential yards, surface waters and sediments 

in the amount of$10,000,000- $20,000,000. 

73. ASARCO is jointly and severally liable to the United States for these Sites in the 

above stated amounts (plus interest due under 42 U.S.C. § 9607(a)). These amounts do not 

include the AOCs referred to above, with which ASARCO is also required to comply. 

Cherokee County Superfund Site 

74. This site located in Kansas was previously identified in the U.S. Initial Proof of 

Claim. All allegations contained therein are incorporated herein by reference. In that Initial 

Proof of Claim the United States set forth a claim in the amount of$27,373 for response costs 

incurred through January 18, 2006. 

75. ill_ addition to the response costs identified in the U.S. Initial Proof of Claim, as to 
- ' ( ' 

the Baxter Springs (OU3) and the Treece (OU4) subsites for response aCtions to surficial wastes 

at the Baxter Springs and Treece subsites and impacted sediments within Tar Creek, EPA 

estimates that 1t has incurred or will, incur additional and future response costs, not inconsistent 

with the NCP, in the amount of$8,000,000. 

76.' - In addition to the response costs idep.tified in the U.S. Initial Proof of Claim, as to 

the Spring River(OU2) subsite for stream and tributary and other dredging at points at and 

below ASARCO's initial connection with affected waters, EPA estimates that it has incurred or 

will incur substantial additional and future response costs, not inconsistent with the NCP, at the 

Site. Numerous investigations and related estimates related to the costs of cleanup stream, 
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surface mining waste cleanups. EP;A estimates that it may cost EPA or the jointly and severally 

liable parties approximately $60 million to perform the required work at OUl. However, EPA 

does not claim that ASARCO is jointly and severally liable for all costs of cleanup associated 

with the OU-1 cleanups. Based on.EPA estimates, ASARCO's total response costs liability for . . 

OUl future costs is, at least $18,490,000. 

111. OU-5 includes surface water and sediment cleanups in the Spring River 

Watershed. EPA estimates that approximately 120,000 linear feet of this stream cleanup is 

downstream from ASARCO's former properties. Based on EPA estimates, ASARCO's total 

response costs liability for OU-5 future costs associated with that 120,000 linear feet is, at least 

$9,600,000. 

112. EPA also estimates that there will be additional costs associated with the cleanups 

at Ous 1 and 5 and estimate those costs to be $4,494,400. 

113. Thus, ASARCO's liability for OUs 1 and 5 for this Site is the total amount of 

$32,584,400 (plus interest due under 42 U.S.C. § 9607(a)). 

Madison County Site 

114. The Madison County Mines Site is located in Madison County, Missouri. The 
~·""--~. ' 

City ofFrederickto\Vn is centrally located in the courity, approximateiy 85 miles south of St. 

Louis. There are approximately 1, 700 single family homes in Fredericktown. Historic mining 

areas surround thee City. ·: 

115. The Madison County Site includes a ri,umber of tailings and chat piles, one of 

which is known as t)le Catherine Mine subsite. Waste has migrated from the piles via wind 

erosion, water eros16n, and mechanical movement ~ithin Madison County and the City of 

Fredericktown. The hauling of chat and tailings occurred and mine waste was used in the yards, 
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driveways, and on the city's streets. These practices have resulted in residential properties with 

levels of lead exceeding EPA's time-critical removal level of 1,200 ppm. 

116. The Catherine Mine ~ubsite is currently owned by Delta Asphalt Co. but was 

previously owned and operated by ASARCO or its corporate predecessors. ASARCO is jointly 

and severally liable at this Site under Section 107(a) ofCERCLA, 42 U.S.C. 9607(a), because 

A$ARCO is a former owner/operator of the facility at the time of disposal ofhazardous 

substances at the Site and/or is a person who arranged for disposal of a hazardous substance at . 

the Site. 

117. Currently, EPA has fund lead activities ongoing, which include time-critical 

removal actions to address contaminated residential yards within and around Fredericktown, and 

remedial investigation activities to determine the nature and extent of soil, surface water, 

sediment and groundwater contamination .. The Catherine Mine subsite includes EPA's soil 

repository, which contains lead contaminated soils excavated from residential yards pursuant to 

EPA's removal ~(;tivities. The Madison County Mines Site was added to the NPL on September 

29,2003. 

118. E?A has incurred response costs hot consistent with the NCP through June 10, 

2006 of$22,821~096. 
•--""'. I : 

119. EPA ~stimates that it will in the future incur additional response costs at the 

Madison County Site related to fu:ther investigations, rernedia~ign of residentiaL yards, surface 

waters, and sediments, stabilization of piles, and repository construction costs, not inconsistent 

with the NCP, at the Madison Comity Site in the amount of$3S,946,986. · -· . . 

120. ASARCO is jointly and severally liable to the United States for this Site for the 
> • ' 

above referenced costs (plus interest due under 42 U.S.C. § 9607(a)). 

32 

9019SEMO Ex.052.0033 
ASARCOSEM000004503 

ED_000859_00001362-00194 



EXHIBIT 8 

ED_000859_00001362-00195 



; 

·j 

l 

ATTORNEY GENERAL OF MISSOURI 

JEFFERSON GITY 
JEREMIAH W. IJA Yl NIXON 

ATTORNEY GENERAL 

ASARCOLLC 
c/o The Trumbull Group, L.L.C. 
4 Griffin Road North 
Windsor, CT 06095-1511 

RE: ASARCO Bankruptcy 

Dear Ladies and Gentlemen: 

65102 

July 31, 2006 

P.O.BoxB99 
(573) 751-:3321 

Please find the Proof of Claims for the Missouri Department of Natural Resources. Also 
enclosed is an additional copy of each proof of claim, which we ask that you file stamp and 
return to us in the self-address stamped envelope. 

Thank you for your time and attention in this matter. 

Sincerely, 

JEREMIAH W. (JAY) NIXON 
Attorney General 

ct~. ,_.{MW~?'l/1UYI1/ 
CHRISTIE A wtANNON i%tA/ ?-)·. 
Assistant Att rp.ey General !Jh -· ttl- , 
(573) 751-8865 (j//_. 
(573) 751-4254 (FAX) 

www.ago.mo.gov 
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i 
I . 
FORM B10 (Offici·•! Fonn 10) (c\/04) ·-·· ~ •;·-· .... , -~ ......... ~-
j '. 
UNITED STATES LiAi-'KRlWfCY COURT SOUTHERN DISTRICT OF TEXAS PROOF OF CLAIM J . • . . 

I 
Name of Debtor LAO Canada, Ltd. Case Nwnber 05-20525 Check Bankruptcy Chapter: 
1 
1 7 -- 12 
f'IOTE: This fonn should not be used to make a claim for an administrative expense arising after the commencement of the case. A _L II 13 
;·request" for payment of an administrative expense may be filed pursuant to II U.S.C. § 503. --

I 
~arne of Creditor (The person or other entity to whom the debtor owes money or --- Check if you are aware that anyone else 
property): has filed a proof of claim relating to your 
1 claim. Attach copy of statement giving I 
Missouri Department of Natural Resour~es particulars. 
j --- Check if you have never received any 
7ame and address where notices and/or payments should he sent: notices from the hanlouptcy court in this 

I case. 
<j:hristie A. Kincannon, AAG --- Check if the address differs from the 
~ttomey General's Office address on the envelope sent to you by 
~.0. Box 899 the court. 
Jefferson City, MO 65102 
I 

'ftelephone number: 573-751-0662. 
E,-maiJ·address: christie.kincannon@ago.mo.gov 

I 
Account or other number by which creditor identifies debtor: Check here if __ replaces 

\ this claim amends a previously filed claim dated 

1) Basis for Claim 
t -- Goods Sold _ Retiree benefits as defined in 11 U.S.C. § lll4(a) 
i -- Services Perfonned Wages, salarieS, and compensation (fill out below) 
1 __ Money l..o&.cd Last four digits of SS #: 

1 __ Personal injury/wrongful death Unpaid Compensation for services perfonned 

t -- Taxes from to 

I _.1L_ Other: Natural Resources Damages (date) (date) 
! 

2.j Date debt was incurred: Various 3. If court judgment, date obtained: 
I 

4.1 Total Amount of Claim at Time Case Filed: $ Estimated see attached Exhibit A (Claim may be general unsecured unless you complete #5 or #6.) 
! If all or part ofvour claim is secured or entitled to priority. also camplete Item 5 or 7 below. 
j __ Check if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all interest or 
,j additional ~llar:.;,·s. 

l 5. I Secured Claim 7. Unsecured Priority Claim 
j ___ Check if your claim is secured by collateral (including a right of __ Check if you have an unsecured priority claim 
I 

~ setoft). Amount entitled to priority $ I 

I Brief Description of Collateral: Specify the priority of the claim below: 

-- Real Estate -- Motor Vehicle __ Wages, salaries, or commissions (up to $4295), • earned within 90 days 
! -- Other: before filing of the bankruptcy petition or cessation of the debtor's 

\ 
Value of Collateral: $ business, whichever is earlier- II U.S.C. § 507(a)(3). 

. (Fair market value must be provided or claim may __ Contributions to an employee benefit plan- II U.S.C. § 507(a)(4) . 
1 be considered as general unsecured) __ Up to $2,225* of deposits toward purchase, lease, or rental of property or 
1 Amount of an·earage and other charges at time case filed included in services for personal, family, or household use- II U.S.C. § 507(a)(6) 

l secured claim, if any: $ __ Alimony, maintenance, or support owed to a spouse, fonner spouse, or 
6. ! Unsecured Nonpriority Claim: $ child- II U.S.C. § 507(a)(7) 

__ Check this box if: a) there is no collateral or lien securing your __ Taxes or penalties owed to governmental units- II U.S.C., § 507(a)(8) 
I claim, or b) your claim exceeds the value of the property security Other- Specify applicable paragraph of II U.S.C., § 507(a)( __ ). 

I it, or if c) non or only part of your claim is entitled to priority. *Amounts are subject to adjustment on 411198 and every 3 years thereafter with 

I respect to cases commenced on or after the date of adjustment. 

8 l Credits TIK .m .. >unt of all p~ymcnl• on this debt have been credited and deducted for the purpose of makmg thts proof of claim. THIS SPACE FOR COURT USE 
9 1 Supporting Docun.cllls. Attach copies of.,·t.pportmg documents, such as promissory notes, purcha~e orders, mvmces, Itemized 

~CEIV~o i statements of runr.ing account>, contracts, com1 judgments, mortgages, security agreements, and evidence of perfection of lien. DR 
1 NOT SEND ORIGINAL DOCUMENTS If the documents are not available, explain. If the documents are volummous, attach a 
:summary Additional information erovided ueon reguest. 

I o.j Date-Stamped Copy. To receive an acknowledgment of the filing of your claim, enclose a stamped, self-addressed envelope and copy 

AUG 01 2006 Jofthis proof of claim. 

Dat6 Electronically sign and affix your title, if any, of the creditor or other person authorized to file fJaE - €'/J/dc> 
I 

1/ ~t/{) & mUMB~U.GROUP I : clai:-4 JiUt?"') lt6.JJl J0 ; /1tL 
' 

l'enqlty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both .. 18 U.S.C.," 152 and 3571. 

' I 
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EXHIBIT A-NRD 
Trustee Restoration Estimates for 

ASARCO Bankruptcy 

The Missouri Department of Natural Resources supports its claim with this 
summary of the activity giving rise to the claim as well as estimates relating to the 
cost associated with rectifying the environmental damage associated with 
Asarco's activity in Missouri. Because the documentation supporting this claim is 
so voluminous (including but not limited to site characterizations, descriptions of 
contamination and detailed calculations), it is not being filed with the claim. 
However, it can and will be produced upon request. Additionally, MONA reserves 
the right to amend this claim. 

Pursuant to§ 1 07(a) of th Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, 42 U.S.C. § 9607(a), States may recover 
damages for injury to the natural resources of the States from parties who are 
liable for such damages. The Natural Resource Trustee(s) for a State may 
assess and then determine the damage resulting from the release of a hazardous 
substance from a facility and then seek to recover those damages. In Missouri, 
the Governor has designated the Director of the Missouri Department of Natural 
Resources (MONA) as the Natural Resource Trustee for the State. 

The Missouri Clean Wa~er Law, §644.096, RSMo also authorizes the MONA to 
seek damages for injury to natural resources of th state caused by any violation 
of the. Missouri Clean Water Law, Chapter 644, RSMo. 

The Missouri Department of Natural Resources has been coordinating as co
trustee, pursuant to a state-wide Memorandum of Understanding, with the U.S. 
Department of. the Interior (DOl) in the assessment of damages for injuries to 
natural resources for Catherine Mine, Madison County; Federal Mine Tailings 
site, St Francois County; Newton County Mine Tailings Superfund site, Newton 
County; Oronogo-Duenweg Superfund site, Jasper County; Sweetwater Mine and 
West Fork Mine Mill Complex·, Reynolds County; and Glover Smelter, Iron · 
County. The MDNR will coordinate the recovery of damages for, and restoration 
of, any such· resources with DOL to eliminate concerns regarding double recovery. 
MONA and Dol wilr'file.separate proofs of claim in the Asarco bankruptcy for 
damages associated; with injury to natural resources within their overlapping and 
separate trusteeship.~ The separate proofs of claim do contain overlapping 
resources with damages calculated for restoration of the same resources, in 
some cases. The primary differences between the claims relate to the estimates 
for groundwQter and mussel production/survey estimates .. The state Trustee 
cqlculated groundwater.damages based on drinking water while DOl based its 
estimate on groundwater as a habitat The state claim reflects mussel 
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production/survey damages in more locations than DOl's. This difference is 
because DOl only claims for threatened and endangered mussel species while 
the state covers all·species of mussels. 

The damage assessment estimates below were determined by calculating 
primarily on-site restoration costs. It should be noted that this approach does not 
take into account past lost use or interim lost use. Both lost use components are 
to be considered apart of a Natural Resource Damage Claim as identified by the 
DOl regulations. Groundwaterwas calculated using the New Jersey formula, 
which establishes the magnitude of the restoration necessary to compensate for 
the injury .. This formula u11der estimates the value because it does not include 
past loss.- only current and futur~. ·Not including the lost use components 
provides a lower claim than allowable. 

The Trustees recognize that the terrestrial, surface water, sediment and 
groundwater contamination may not be exclusive to Asarco and other mining 
companies may provide additional inputs of hazardous substances associated 

· with mining to these media. However, joint and several liability allows the 
Trustees to develop a total claimforinjuries. It is the responsibility of the mining 
companies to develop an allocation scheme and obtain contribution from other 
responsible parties to reimburse their costs. · 

Asarco's liability results from its activity as an owner/operator at mining and/or 
disposal sites in the state of Miss.ouri atthe time of disposal of hazardous 
substances and/or its status as the legal successor to American Smelting & 
Refining Company, Am~rican Smelters Securities Company, Federal Mining & 
Smelting Cpmpan.y, and Feder~l Lead Company. Such disposal of hazardous 
waste r~sulted in the injury, destruction and loss of resources at the seven 
Missowi sites; ·Th~, inj~r:yfesulted from higher than allowed concentrations of, 
cunong othei .elements; c~~mium, copper, lead and zinc. . 

. . ' :, : .· 
-.;:.-

. As shown in.the fol.lowirig is a summary of the. natural resource damages for the 
seven Missouri sites, release of hazardous substances within the state resulted in 
injury to soil; surface· water, groundwater and terrestrial habitats, including that of 
mussels .and water fowL 

,··. 

Jasper County~ Oronogo/Duenweg Lead Mining Belt (Jasper County 
Site} · . ·. · ..... · ... ··.. · · ·· · 

Summary of Damages 
!Terrestrial Habitats $11,284,200 
ISL.irtace Water $2,399,500 

UPRR-000179 

ED_000859_00001362-00199 



Groundwater 
Restoration 
Planning/Implementation 
Oversight 
Operation and 
M(lintenance 

.. Remedial Action Costs 
Adjusted Grand Total 

$96,097,142 
$326,560 

$11 '791 '120 

-$13,616,150 
$108,282,372 

I 
I 

Newtown County - Newton County Mine Tailings Superfund Site 
1(Newton County Site) 

Terrestrial Habitats $9,172,600 
Surface Water $2,247,300 
Groundwater $157,400,490 
Restoration $326,560 
Planning/Implementation 
Oversight 
Operation and $11 '791 '120 
Maintenance 
Remediai·Action .Costs -$900,000 
Adjusted Grand Total $180,038,070 

.. ,, •, 

Madison County -·catherine Mine 
Terrestrial Habitats $2,852,010 
Surface _Water $1,424,800 
Groundwater $934,588 
Restoration $326,560 
Planning/Implementation 
Oversight 
Operation and $4,937,580 
Maintenance 
Rem~dial ActionCosts -$453,900 
Adjusted GrimdTotal $10,021,638 

. St. Francois County- Federal Mine Tailings 
Terrestrial Habitats $29,871 ,900 
Surface Water $3,096,050 
Groundwater $0 
Restoration . .. . · ... 
Planning/lmpl~mentation 

$326,560 

· overs-fgnt ·. ·· · · · 
Operati9ri and.· •.· . 

.... 
$28,940,120 

Maintenance . 
RemediaiACtion Costs -$2;268,000 
Adjusted Grand Total $59,966,630 
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Reynolds County - Sweetwater Mine and Mill Facility 
Terrestrial Habitats $18,585,900 
Surface Water $70,000 
Groundwater $2,972,445 
Restoration $217,707 
Planning/Implementation 
Oversight 
Operation and $7,149,913 
Maintenance . 
Remedial Action Costs $0 
Adjusted Grand Total $28,995,965 

Reynolds County·~ West Fork Mine Mill Complex 
Terrestrial Habitats $5,532,900 
Surface Water $68,250 
Groundwater $844,439 
Restoration $217,707 
Planning/Implementation 
Oversight 
Operation and $7,149,913 
Maintenance 
Remedial Action Costs $0 

· Adjusted Grand Total $13,813,209 

Iron County.- Glover Smelter 
Terrestrial Habitats $1,957,575 
Surface. Wc;tter $33,250 
Groundwater· . $578,988 
Restoratioq:. , •... $217,707 
(=llanningllmpl~ment~:ltion 
oversight · · ·. 

Operation and. . 
Maintenar1ce· .· · 

$7,149,913 

Remediai.Action Costs -$3,690,260 
Adjusted Grand Total $6,247,173 

GRAND· TOTAL . . $407,365,057 

In addition to·these damages, the release of hazardous substances will require 
restoration of stream sediment contamination including but not limited to 
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! 

. . 

sediment removal, sediment replacement, and bank and channel restoration 
costs for each of the seven Missouri sites. Simply described, this will require 
removal of contaminated material, which would be disposed of in on-site pits. 
Uncontaminated sediment would be replaced into the stream to retain the 
geomorphicaily stable sedimehtload in the stream. The cost varies by site and 
amount of area contaminated. 

At the Madison County-Catherine Mine, approximately, 4 miles of waterway are 
effected requiring restoration of 49,867 cubic yards at a cost of $103.18 per yard. 

In St Francois County.;Federal Mine Tailings site, approximately 90 miles of 
effected area translates to 3,085,867 cubic yards of replaced sediment at an 
approximate cost of $64.01 per yard. The Reynolds County-Sweetwater Mine 
and Mill Facility requires repair of 4 miles or 24,933 cubic yards at an 
approximate cost of $130.22 per yard. The West Fork Mine Mill Complex, also 
located in Reynolds County has damage to 3.9 miles of sediment or 57,000 cubic 
yards. The cost for cubic yard for this area approximates $94.66. 

At the Jasper County Lead Superfund Site, the total cost of sediment removal 
and restoration. for Turkey Creek, Center Creek, Short Creek and associated 
tributaries is based on 910,3q0cubic yards of sedime.nt (at an average depth of 
1.5 feet) removed from55.7stream miles and replaced to maintain geomorphic 
stability in the. stream ata cost of $75.44 a cubic yard. 

At the Newton County.Lead Superfund Site, the total cost of sediment removal 
and restoration for Shoal Creek; Dry Branch, Gum Springs Branch and Wolf 
Creek is based on 838,567 cubic yards of sediment (at an average depth of 1.5 
feet) removed from 47 stream miles and replaced to maintain geomorphic stability 
in the stream at a cost of $75.44 a cubic yard. 

At the.Giover Smelter Site, the total cost of sediment removal and restoration for 
Big Creek and.$coggins Branch is based on 65,707 cubic yards of sediment (at 
an average depth,. of 1.5 feet) removed from 1 :9 stream miles and replaced to 
maintain geomorpbic stability in the stream at a cost of $104.79 per yard. 

Also, the state .·has incu·rred costs to assess the injuries to its natural resources. 
The assessment-costs incurred to date are attached. . . . ' . . . . . . ;; .. , . . ~. ,. . . . . . . . . 
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FOCUSED REMEDIAL INVESTIGATION FOR 
MINED AREAS IN ST. FRANCOIS COUNn MiSSOURI 

1.0 tNfRODUCTION 

This report FOOJ!ied Remedial irntest~OI'l (FOQ.Ised Rl) for Min~ Areas. in SL 
Francois. Cm.ll"'\y, Mssouri (tha Site~ has been prepared by Nlli!IINFitids oo behalf of The 

Doe Run Ca"npany. Tna Doe Run Company has agreed 10 characterize- the Site aoo 
oans4der remedkal altemallves put'tOant 1.0 an Administralive Otdet oo Consent (AOC), 
United States E nW'otlmenlal ~ectlon Agency (EPA) Docket No. Vll-97 -F-000.2, da~ed 
Januar,t 29, 1991. The RIIFS Wort Plan (Damea. & M~ 1996e). 'Which Is incorporated 
by re~ In lhe A.OC as ADpendlx E. requires submlnal of a Focu~ Rl, Eoological 
Rl$k Assessmanl (ER.A), .HI.lmeu~ Haatth RiSk Assessment (HHRA} and a feas:ibtley 
Study. Th~s report fulfillS a delivelable reQuirement cf the Woli: ~an. 

The flrsl reoorded mtnJng Jn St Francois Cou'll)' occuned bat'Waan 17-42 and 11'62. The 
mp-ortam els.eoveries of di!Seminaood lead in U'l& Bonne Tens. Lead"NNCX'l, aP'Id Flat 
River a~eas. occurred lr~ 1 664. The- inrtoductlon of lile -diamond drm In 1669 facilitated 
the discm'Bry of additiona.l lBHrvttS a.nd ootput rrorn 'lh8 ITNnes inCleasad dramatieally in 
the late t.OOOs. Mi.n-e output fuJm St_ Fr~ncoi5 -county peaked In 194.2 M"'en the 
oonomtrate aqulwlant of 197.430 ton!i of 18ao! w.al!:. prod 1.1e&d. Mining eeased in tna 
ooun~ in 1972 with ttte dosing o, St .108 lead COiilpany's Faderar mine. ThfJ AOC 
identif.ias eigtlt former mines in St. Francois County that co~e the Sile_ ~e area-s 
all!!: :sho\ltn on FltJure 1-1 and are- lislad below: 

• Desloge 
• ~iooal 

• ~ijl r.iwet:."ld 
• RiverminBs. (aka Elvins) 

.. Bonne Terre 
• FadMaiiSl ..loa State Park 

• ()oe Run 
• Haydon CMek 

n 1995, Fluor Daniel, Inc •• oo beflelf cl St Joe Minerals; Ccrpcrmioo, am~pisbld an 
Initial Rl (Fluor Danlel 1995a} fOf 1he: Gites lts1ed at.lcAA!. The lni~a1 Rl eYiil~.mlas the 

~ive data lhat had beer. c:dlected in St FllilnC:Ois County ami suml1'1i!!ll'i:ZHB the 

histt:lry of mining actMties. Since muct. af Ole work of chariilld:8tizing Hle: nature and 
e~ of emriroomentai madla at the Sita had b8sn COI'Illl&ted. th& FocuHd Rl did not 
require extan!Sive d~ta collectioo . 

1·1 
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ASARCOSEM000027379 

ED_000859_00001362-00211 



EXHIBIT 10 

ED_000859_00001362-00212 



NPL Site Narrative for Big River Mine Tailings/St. 
Joe Minerals Corp. 

BIG RIVER MINE TAILINGS/ST. JOE MINERALS CORP. 
Desloge, Missouri 

Federal Register Notice: October 14, 1992 

14 1:13AM 

Conditions at Proposal {February 7, 1992): The Big River Mine Tailings/St. Joe Minerals 
Corp. site in Desloge, St. Francois County, Missouri, was used for disposal of lead mine tailings 
during 1929-58. The site is in a former mining region about 70 miles south of St. Louis often 
referred to as the "Old Lead Belt." The region (approximately 110 square miles) contains 
numerous tailings ponds and piles. 

St. Joe Minerals Corp. operated the site, disposing lead-, cadmium-, and zinc-rich mine tailings 
over approximately 600 acres in a rural area bordered on three sides by Big River. In 1972, the 
company donated 502 acres of the land to St. Francois County, which then leased the land to 
St. Francois County Environmental Corp. (SFCEC). Since 1973, SFCEC has operated a sanitary 
landfill on approximately 60 acres of the southern section of the tailings pile. 

EPA learned of the site in 1977, when an estimated 50,000 cubic yards of tailings slumped into 
the Big River during a heavy rain. After the collapse, the Missouri Department of Conservation 
detected elevated lead levels in bottom-feeding fish and advised local residents not to eat the 
fish. In 1981, St. Joe Minerals attempted to stabilize the tailings. In 1982, an extensive 
investigation conducted by the Columbia National Fisheries Research Laboratory detected 
elevated lead concentrations (5 to 26 micrograms per liter) in the surface water. Elevated lead 
levels were reported in the bottom-feeding biota. Big River is used for recreational fishing, 
water-contact recreation, and watering of commercial livestock. 

In January 1988, during a site reconnaissance, EPA noted that a strong wind was creating a 
suspended particulate plume. EPA sampled the tailings pile in January 1988 and July 1990, 
detecting elevated concentrations of lead, cadmium, and zinc. High-volume air sampling 
conducted during the 1990 site investigation indicated that wind erosion and airborne dust 
created a potential hazard for on-site workers, residents, and children at a day care center. 
Approximately 23,000 people live within 4 miles of the site. People on the site are also exposed 
to contaminated soil. 

Status {October 1992): EPA's emergency staff is assessing the site to determine if a removal 
action is necessary. 

http: //www.epa.gov /superfund /sites/ npl/ nar1336.htm Page 1 of 2 
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5/14 1:13AM 

For more information about the hazardous substances identified in this narrative summary, 
including general information regarding the effects of exposure to these substances on human 
health, please see the Agency for Toxic Substances and Disease Registry (ATSDR) ToxFAQs. 
ATSDR ToxFAQs can be found on the Internet at ATSDR- ToxFAQs 
(http://www.atsdr.cdc.gov/toxfaqs/index.asp) or by telephone at 1-888-42-ATSDR or 1-888-
422-8737. 

http: I /www.epa.gov /superfund /sites/ npl/ nar1336.htm Page 2 of 2 
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PARTY NAME 

State: Missouri 

BONIFIELD BROTHERS TRUCKING 

SYNTEX AGRIBUSINESS, INC. 

SETTLEMENT DATE: 12/31/1990 

CITY OF BONNE TERRE 

SETTLEMENT DATE: 09/10/1998 

DOE RUN RESOURCES CORPORATION 

SETTLEMENT DATE: 03/16/2001 

SETTLEMENT DATE: 04/21/2003 

KENNETH & SHIRLEY DAVID 

SETTLEMENT DATE: 05/30/1997 

BRISTOL STEEL CORPORATION 

SETTLEMENT DATE: 08/10/1990 

SYNTEX AGRIBUSINESS, INC. 

BALLARD, JACK 

CITY OF ST. LOUIS 

SETTLEMENT DATE: 12/31/1990 

TERMINAL RAILROAD ASSOCIATION OF ST. LOUIS 

ADELSTEIN, HARRY 

BALLARD, JACK 

FERER, PATRICIA A. 

MIDEX INVESTMENTS 

STREET ADDR1 

MOD980861884 NPL STATUS: Not on the NPL 

314 NORTH BROADWAY 

CD002 CONSENT DECREE 

CD002 CONSENT DECREE 

CD002 CONSENT DECREE 

STREET ADDR2 

MOD985818236 NPL STATUS: Site is Part of NPL Site 

CITY HALL 

CA002 CONSENT AGREEMENT (ADMINISTRATIVE) 

1801 PARK 270 DRIVE SUITE 300 

AC002 ADMIN ORDER ON CONSENT 

AC003 ADMIN ORDER ON CONSENT 

16 WEST COLUMBIA 

CA001 CONSENT AGREEMENT (ADMINISTRATIVE) 

MOD106564750 NPL STATUS: Not on the NPL 

300 PIEDOMNT AVENUE P.O. BOX 471 

AC001 ADMIN ORDER ON CONSENT 

CD001 CONSENT DECREE 

314 NORTH BROADWAY 

CD001 CONSENT DECREE 

CD001 CONSENT DECREE 

CD001 CONSENT DECREE 

MOD981713217 NPL STATUS: Not on the NPL 

820 BRANCH STREET 

1200 MARKET ST. CITY HALL, RM. 314 

2016 MADISON AVENUE 

MOD981713233 NPL STATUS: Not on the NPL 

40 KINGSBURY PLACE 

820 BRANCH STREET 

LIPTON REALTY 800 CHESTNUT STREET 

P.O. BOX 23530 

CITY 

Referred to Rmvl- NFRAP 

ST. LOUIS, 

BONNE TERRE 

ST. LOUIS 

FARMINGTON 

Referred to Rmvl- NFRAP 

BRISTOL 

ST. LOUIS, 

Referred to Rmvl- NFRAP 

ST. LOUIS 

ST. LOUIS, 

GRAND CITY 

Referred to Rmvl- NFRAP 

ST. LOUIS 

ST. LOUIS 

ST. LOUIS 

ST. LOUIS, 

ZIP 

MO 

MO 

MO 

MO 

VA 

MO 

MO 

MO 63103 

IL 62040 

MO 

MO 63147 

MO 63101 

MO 
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PARTY NAME 

State: Missouri 

ELLISVILLE SITE 

BLISS, RUSSELL M. 

CALLAHAN, GROVER T. 

CALLAHAN, JEAN ELLEN 

HOULIHAN NURSEY CO., INC 

JERRY-RUSSELL BLISS, INC. 

KISCO CO., INC. 

PRIMERICA, INC. 

SETTLEMENT DATE: 05/25/2001 

REXAM BEVERAGE CAN COMPANY, INC 

SETTLEMENT DATE: 05/25/2001 

ROSALIE INVESTMENT CO. 

ELVINS MINE TAILINGS 

DOE RUN RESOURCES CORPORATION 

SETTLEMENT DATE: 06/08/2000 

SETTLEMENT DATE: 03/11/2005 

INDEPENDENT PETROCHEMICAL CORP. 

SETTLEMENT DATE: 11/14/1984 

UNION ELECTRIC CO 

SETTLEMENT DATE: 09/10/2003 

SETTLEMENT DATE: 01/18/2006 

BURLINGTON NORTHERN RAILROAD 

SETTLEMENT DATE: 11/15/1989 

SETTLEMENT DATE: 12/08/1994 

FARMLAND INDUSTRIES, INC. (OF KC. MO.) 

SETTLEMENT DATE: 08/27/1987 
SETTLEMENT DATE: 11/15/1989 

STREET ADDR1 STREET ADDR2 

MOD980633010 NPL STATUS: Currently on the Final NPL 

149 STRECKER ROAD 

162 STRECKER RD. 

162 STRECKER RD 

640 N. MOSELY ROAD 

149 STRECKER ROAD 

6300 ST. LOUIS AVENUE 

300 ST PAUL PLACE - BSP07D 

CD004 CONSENT DECREE 

4201 CONGRESS STREET, SUITE 340 

CD004 CONSENT DECREE 

1962 CLAYTON RD 

MOD985818244 NPL STATUS: Site is Part of NPL Site 

1801 PARK 270 DRIVE SUITE 300 

AC001 

UA001 

ADMIN ORDER ON CONSENT 

UNILATERAL ADMIN ORDER 

MOD980853303 NPL STATUS: Site is Part of NPL Site 

UA001 UNILATERAL ADMIN ORDER 

UA001 UNILATERAL ADMIN ORDER 

C.T. CORP., 314 N. BROADWAY 

UA001 UNILATERAL ADMIN ORDER 

UA001 UNILATERAL ADMIN ORDER 

MON000703573 NPL STATUS: Not on the NPL 

1901 CHOUTEAU AVE P.O. BOX 66149 

AC001 ADMIN ORDER ON CONSENT 

AC002 ADMIN ORDER ON CONSENT 

MOD980502322 NPL STATUS: Not on the NPL 

2800 LASALLE PLAZA 800 LASALLE AVENUE 

AC002 ADMIN ORDER ON CONSENT 

CD001 CONSENT DECREE 

PO BOX 7305 3315 NORTH OAK TRAFFICWAY 

AC001 ADMIN ORDER ON CONSENT 
AC002 ADMIN ORDER ON CONSENT 

CD001 CONSENT DECREE 

CITY 

BALLWIN 

BALLWIN 

BALLWIN 

CREVE COEUR, 

BALLWIN 

ST. LOUIS 

BALTIMORE 

CHARLOTTE 

BALLWIN, 

ST. LOUIS 

ST. LOUIS, 

Referred to Rmvl- NFRAP 

STLOUIS 

ZIP 

MO 

MO 63011 

MO 63011 

MO 

MO 63011 

MO 63121 

MD 

NC 

MO 

MO 

MO 

MO 

NFRAP-Site does not qualify for the NPL 

MINNEAPOLIS MN 

KANSAS CITY, MO 
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State: Missouri 

KEM-PEST LABORATORIES 

KEM-PEST LABORATORIES, INC. 

RUTH R. KNOTE 

ALUMAX FOILS, INC. 

SETTLEMENT DATE: 06/18/1990 

HARVARD INTERIORS MANUFACTURING CO. 

SETTLEMENT DATE: 06/18/1990 

KRAMER, MR. & MRS. JOSEPH 

SETTLEMENT DATE: 06/18/1990 

SYNTEX AGRIBUSINESS, INC. 

SETTLEMENT DATE: 12/31/1990 

LAKE ROAD WAREHOUSE CO. 

SETTLEMENT DATE: 03/27/2008 

DOE RUN RESOURCES CORPORATION 

SETTLEMENT DATE: 06/12/2000 

SETTLEMENT DATE: 09/29/2006 

STREET ADDR1 STREET ADDR2 

MOD980631113 NPL STATUS: Deleted from the Final NPL 

AC001 ADMIN ORDER ON CONSENT 

MOD980502249 NPL STATUS: Not on the NPL 

6100 S. BROADWAY 

UA001 UNILATERAL ADMIN ORDER 

4321 SEMPLE 

UA001 UNILATERAL ADMIN ORDER 

RT. 1, BOX 15 

UA001 UNILATERAL ADMIN ORDER 

MOD980687636 NPL STATUS: Not on the NPL 

CD002 CONSENT DECREE 

314 NORTH BROADWAY 

CD002 CONSENT DECREE 

CD002 CONSENT DECREE 

CD002 CONSENT DECREE 

MOD006851323 NPL STATUS: Not on the NPL 

1400 LOWER LAKE ROAD 

UA001 UNILATERAL ADMIN ORDER 

MOD985818210 NPL STATUS: Site is Part of NPL Site 

1801 PARK 270 DRIVE SUITE 300 

AC002 ADMIN ORDER ON CONSENT 

UA001 UNILATERAL ADMIN ORDER 

AC003 ADMIN ORDER ON CONSENT 

MOD980853519 NPL STATUS: Currently on the Final NPL 

UA001 UNILATERAL ADMIN ORDER 

UA001 UNILATERAL ADMIN ORDER 

MOD985816867 NPL STATUS: Not on the NPL 

AC001 ADMIN ORDER ON CONSENT 

CITY 

Referred to Rmvl- NFRAP 

ST. LOUIS, 

ST. LOUIS, 

ELVINS, 

Referred to Rmvl- NFRAP 

ST. LOUIS, 

ZIP 

MO 

MO 

MO 

MO 

NFRAP-Site does not qualify for the NPL 

ST. JOSEPH MO 

ST. LOUIS MO 

Referred to Rmvl- NFRAP 



EXHIBIT 12 

ED_000859_00001362-00220 



1 

2 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

3 

ASARCO LLC, a Delaware 
4 corporation, 

5 Plaintiff, 

6 vs. 

7 NL INDUSTRIES, INC., a New Jersey 
corporation; ST. FRANCOIS COUNTY 

8 ENVIRONMENTAL CORPORATION, a 
Missouri corporation, DELTA 

9 ASPHALT, INC., a Missouri 
Corporation; ANSCHUTZ MINING 

10 CORPORATION, a Colorado 
corporation; BNSF RAILWAY 

11 COMPANY, a Delaware corporation; 
UNION PACIFIC RAILROAD COMPANY, a 

12 Utah corporation; and DOES 1-50, 
inclusive, 

13 
Defendants. 

14 

15 

No. 
4:11-cv-00864-
JAR 

16 

17 

VIDEOTAPED 30 (b) (6) DEPOSITION OF 
JOHN CHRISTOPHER PFAHL 

Tucson, Arizona 
March 19, 2014 

18 9:00 a.m. 

19 

20 

21 

22 

23 REPORTED BY: 

24 Robin L. B. Osterode, RPR, CSR 

25 AZ Certified Reporter No. 50695 

DepoTexas, Inc. I Sunbelt Reporting & Litigation Services 
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1 anyone in Asarco who assumed those responsibilities 

2 for the SEMO active operation sites? 

3 A. They had been sold by the time Mr. Robbins 

4 retired, and they were no longer owned or operated by 

5 Asarco. 

6 Q. So there was no person in the Asarco 

7 organization after Mr. Robbins retired who picked up 

8 that mantle and visited those sites for environmental 

9 reasons? 

10 A. That's correct. 

11 Q. Now, let's go to the former owned and 

12 operated sites, which I think include the Catherine 

13 Mine site and the Big River Federal site. Is that --

14 and feel -- yeah, feel free to look at the 

15 

16 

17 

definitions. It's a different document, Exhibit 74. 

A. 

Q. 

Could you restate the question, please. 

I'll be glad to. 

18 Either using the definition in the 

19 deposition notice for the Catherine Mine site or 

20 using your own knowledge and information, how would 

21 you describe that former operation? 

22 A. It's my understanding that at some point in 

23 time, Asarco bought the company that had the Federal 

24 Mill and operated it for some period of time early in 

25 the 20th Century. 

DepoTexas, Inc. I Sunbelt Reporting & Litigation Services 

44 

ED_000859_00001362-00222 



45 

1 Q. Was that Federal Lead Company? 

2 A. That's correct. 

3 Q. And so earlier in the 20th Century, Asarco 

4 had bought that operation and continued operating 

5 what had been the Federal Lead Company? 

6 A. Yes. And they ultimately sold it to 

7 St. Joe Lead. 

8 Q. Okay. Do you know about when that sale 

9 was? 

A. 

11 You were not involved in that transaction? Q. 

12 I wasn't alive. A. 

Q. 13 You did not have any responsibility for 

14 those operations or the sale of those assets? 

15 A. No. 

16 Q. Okay. So what is your understanding as to 

17 why Asarco had some continuing responsibility for 

18 environmental conditions at the Federal Mine site? 

19 A. As a former owner/operator, we would have 

20 had Superfund liability at that site under the 

21 Superfund statute. 

22 Q. Okay. At any time, have you had any 

23 responsibility for overseeing or participating in the 

24 management of that environmental liability for the 

25 Federal Mine site? 

DepoTexas, Inc. I Sunbelt Reporting & Litigation Services 
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1 considered that in preparing for your deposition? 

2 A. I have not. 

3 Q. And there was a written proffer of 

4 testimony by Mr. Robbins. Have you seen that or 

5 considered that in preparing for your deposition? 

6 

7 

A. I have not. 

MR. CONNELLY: All right. We'll take a 

8 moment and go off the tape so that it can be changed. 

9 THE VIDEOGRAPHER: This concludes tape two 

10 in the deposition of Chris Pfahl. We are off the 

11 record at 11:40. 

12 (Recessed from 11:40 a.m. until 11:52 a.m.) 

13 THE VIDEOGRAPHER: This begins tape three 

14 in the deposition of Chris Pfahl. We are on the 

15 record at 11:52. 

16 (Previously marked Exhibit 4 is 

17 attached hereto.) 

18 BY MR. CONNELLY: 

19 Q. Mr. Pfahl, I've shown you what's been 

20 previously marked as Exhibit Number 4. I believe 

21 this to be the NewFields report in 2007 that you made 

22 reference to having seen in preparation for your 

23 deposition. Is it? 

24 

25 

A. 

Q. 

That is correct. 

Okay. Now, this report is labeled "Draft." 

DepoTexas, Inc. I Sunbelt Reporting & Litigation Services 
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1 Are you aware of a final ever being done? 

2 

3 

A. 

Q. 

I am not. 

And this -- the title of this report is 

4 "Historic Railroads, St. Francois County Mined 

5 Areas." Right? 

6 A. That is correct. 

7 Q. Does this limit the historic railroad 

8 discussion in this report to St. Francois County? 

9 A. That's what it's limited to. 

10 Q. Okay. And you've looked at this. Do you 

11 see anyplace in here where Union Pacific Railroad is 

12 mentioned in any way? 

13 A. I do not believe Union Pacific is directly 

14 mentioned. 

15 Q. Did you see anything in this report of 

16 historic railroads that, based upon your knowledge, 

17 the company's knowledge, your experience, you 

18 associate with Union Pacific Railroad? 

19 A. Some of these railroads were acquired by 

20 Union Pacific. 

21 

22 

23 

Q. 

A. 

Q. 

24 with you. 

25 A. 

Tell me which ones and how you know that. 

I believe the Missouri Pacific Railroad. 

Tell me where you're looking and I can look 

Page 3. 
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1 Sweet -- I mean, to West Fork. 

2 Q. And isn't the same true, that there was no 

3 railroad close to Sweetwater? 

4 A. I don't recall. 

5 Q. Okay. Now, you mentioned having seen some 

6 sampling results, and I'm going to hand you what's 

7 been previously marked as both Exhibit 19 and 

8 Exhibit 48. 

9 (Previously marked Exhibit 19 is 

10 attached hereto.) 

11 BY MR. CONNELLY: 

12 Q. Is that one of the sampling results that 

13 you have seen before? 

14 

15 

A. 

Q. 

Yes. 

Now, it appears that this one was -- is 

16 reported by Teklab, Inc., on November 4, 2013, and if 

17 we look through here, it appears to be for -- hold 

18 on. I'm trying to be more precise. Well, I guess my 

19 first question is going to be, do you know where 

20 these samples were taken? 

21 A. I do not know where these samples were 

22 taken. 

23 Q. If you turn to the page of Exhibit 19 to 

24 page -- what's numbered page 4, not the document 

25 number, but the -- and it's actually -- if I may 
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1 point, it's in there, in the document number. Do you 

2 see that? 

Page 4 of 12? 3 

4 

A. 

Q. Yes, sir. There is a reference to client 

5 sample ID at the top of the page, and it says "SB-1." 

6 Do you see that? 

7 A. Yes. 

8 Q. And if you keep turning pages, you'll see 

9 that it relates to SB-2, SB-3 and SB-4, Which 

10 indicates to me, and you may know even better than I, 

11 that there are four separate sample locations where 

12 samples are taken and tested. Does that mean that to 

13 you? 

14 A. Yes, and the samples were taken at 

15 different intervals. 

16 Q. Okay. But can you -- now, my having 

17 pointed that out to you, can you determine where 

18 these samples were taken? 

19 A. I cannot determine where the samples were 

20 taken. 

21 Q. Can you determine whether or not they were 

22 even taken within a railroad right-of-way? 

23 A. I cannot. 

24 Q. Okay. So once you had this information 

25 reflected on Exhibit 19 of this sampling in November 
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1 were settled in the bankruptcy? 

Somewhere between 70 and 80. 2 

3 

A. 

Q. Okay. Are you aware of Asarco money being 

4 used for any property that was owned or operated by 

5 any of the defendants in this case? 

6 A. Again, I don't think we know where the 

7 money's been spent 

8 

9 

10 

Q. 

A. 

Q. 

All right. 

-- or if it's been spent at all. 

Well, let me take Union Pacific in in 

11 particular. Are you aware of any Asarco money being 

12 used for Union Pacific property or railroad 

13 right-of-ways? 

14 A. We're not aware of any. 

15 Q. Well, in connection with the proofs of 

16 claim that were made and the negotiated SEMO 

17 settlement, didn't the governments and Doe Run make 

18 claims as to what sites on which they had spent 

19 response costs? 

20 A. Yes, there were some pass cost claims. 

21 majority of claims were for NR -- natural resource 

22 damages. 

And some for future costs? 

And some for future costs. 

The 

23 

24 

25 

Q. 

A. 

Q. So what you're saying is past costs -- to 
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1 

2 

3 

4 

5 

6 I, JOHN CHRISTOPHER PFAHL, do hereby 

7 declare that I have read the foregoing transcript; 

8 that I have made any corrections as appear noted, in 

9 ink, initialed by me, or attached hereto; that my 

10 testimony as contained herein, as corrected, is true 

11 and correct. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I have made changes to my deposition. 
---

I have NOT made any changes to my deposition. 
---

EXECUTED on this day of 

,20 , at , 
------- --------- -------

(City) (State) 

JOHN CHRISTOPHER PFAHL 
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1 STATE OF ARIZONA 
COUNTY OF MARICOPA 

2 

3 CERTIFICATE 

4 I, ROBIN L. B. OSTERODE, Certified 

5 Reporter for the State of Arizona and Certified 

6 Shorthand Reporter for the State of California 

7 certify: 

8 That the foregoing proceeding was taken 

9 by me; that I am authorized to administer an oath; 

10 that any witness, before testifying, was duly sworn 

11 to testify to the whole truth; that the questions and 

12 answers were taken down by me in shorthand and 

13 thereafter reduced to print by computer-aided 

14 transcription under my direction; that review and 

15 signature was requested; that the foregoing pages are 

16 a full, true, and accurate transcript of all 

17 proceedings, to the best of my skill and ability. 

18 I FURTHER CERTIFY that I am in no way 

19 related to nor employed by any of the parties hereto, 

20 nor am I in any way interested in the outcome hereof. 

21 DATED this 27th day of March, 2014. 

22 

23 

24 

25 

ROBIN L. B. OSTERODE, RPR 
CA CSR No. 7750 
AZ CR No. 50695 
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AsarcoCese: l\lt-~~64s.,JAJit. 7/2014 

Page 1 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

Case No. 4:11-cv-00864 JAR 

VIDEOTAPE DEPOSITION OF: PAUL V. ROSASCO 
February 27, 2014 

ASARCO LLC, 

Plaintiff, 

v. 

NL INDUSTRIES, INC., et al., 

Defendants. 

PURSUANT TO NOTICE, the videotape 
deposition of PAUL V. ROSASCO was taken on behalf of 
the Defendant, Union Pacific Railroad Company, at 
1801 California Street, Suite 4900, Denver, Colorado 
80202, on February 27, 2014 at 9:07 a.m., before 
Tracy R. Doland, Certified Realtime Reporter, 
Registered Professional Reporter and Notary Public 
within Colorado. 
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10:46:03 1 

10:46:07 2 

10:46:15 3 

10:46:15 4 

10:46:19 5 

10:46:26 6 

10:46:29 7 

10:46:30 8 

10:46:33 9 

10:46:34 10 

10:46:39 11 

10:46:41 12 

10:46:49 13 

10:46:51 14 

10:46:53 15 

10:46:56 16 

10:46:59 17 

10:47:04 18 

10:47:06 19 

10:47:07 20 

10:47:17 21 

10:47:21 22 

10:47:23 23 

10:47:25 24 

10:47:27 25 

Page 69 

along roads and intersections, intersections of rail 

lines and roads, water features, various things of 

that nature. 

Q. Did you have an understanding as you 

examined each prior sampling location that you could 

identify that location specifically and accurately? 

MR. EVANS: Objection, compound, 

misstates prior testimony, vague. Object to the form 

of the question. 

A. I did not visit because I could not 

access and there was a general site visit. I did not 

visit all of the sampling locations. And I apologize, 

I forgot the rest of your question. 

Q. (BY MS. MciNTOSH} Could you identify 

prior sampling locations specifically? 

A. I did not go and specifically look to 

see where actual samples were collected, no, I could 

not do that from the information I had. Just the 

general location. 

Q. Mr. Rosasco, we've been going for a 

little over an hour and a half. Are you fine? 

A. We could take a break. 

Q. Do you want to take a break? 

A. Let's take a break. 

MS. MciNTOSH: Ten minutes. 
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11:31:30 1 

11:31:33 2 

11:31:36 3 

11:31:37 4 
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11:32:27 12 
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11:32:36 14 

11:32:48 15 
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11:32:59 17 

11:33:06 18 

11:33:13 19 

11:33:13 20 

11:33:16 21 

11:33:19 22 

11:33:20 23 

11:33:23 24 

11:33:27 25 

County. There is the --

Q. Let's take -- can we take them one by 

one, perhaps? 

MR. EVANS: You've interrupted his 

response. He's entitled to provide a complete 

response on the record. 

MS. MciNTOSH: Fine. My apologies. 

Page 92 

A. Okay. There is the old St. Joe Deslodge 

line that ran from Summit over that is -- was not 

owned by a predecessor to UP. And then there's a line 

that ran -- there's a line that ran from Cape 

Girardeau to near Flat River that was not. Those are 

the ones that I can see. 

Q. (BY MS. MciNTOSH} If you would, please, 

identify or circle on exhibit -- Deposition Exhibit 

36 -- I'm going to hand you a black Sharpie, if you 

could outline or circle those rail lines that you've 

just identified as not being predecessors to Union 

Pacific. 

A. Well -- the figure already does. 

They're the ones not highlighted in yellow. 

MR. EVANS: I would also object to that 

instruction to the extent that it would obscure other 

important features on Exhibit 36 which could lead to 

confusion. 
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Q. (BY MS. MciNTOSH} We have multiple 

copies of Exhibit 36. And I would like to have a 

clearer understanding of precisely which ones you're 

identifying as not affiliated or not predecessors to 

Union Pacific, please. 

A. Okay. All right. I drew lines -- I 

drew circles around those, but I did one that went 

outside of St. Francois County. And I didn't do all 

the ones outside of St. Francois and Madison Counties, 

so. 

Q. But as you testified earlier, your focus 

was only on St. Francois and Madison Counties, 

correct? 

A. Yes. 

Q. So the -- how many circles did you draw 

on Deposition Exhibit 36? 

A. Four. 

Q. You addressed Mine La Motte as your 

first rail line that is not affiliated or not a 

predecessor to Union Pacific, correct? 

A. Yes. 

Q. And Mine La Motte is in Madison County 

just north of Fredericktown, is it not? 

A. Yes. 

Q. And what is the basis for your opinion 
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11:35:44 16 

11:35:45 17 
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11:35:52 20 

11:35:53 21 

11:35:57 22 

11:36:04 23 

11:36:04 24 

11:36:06 25 

that it is not a predecessor to Union Pacific? 

A. I believe -- I didn't find any 

indication that it was. 

Page 94 

Q. So your understanding is that it was a 

private line? 

A. I didn't find any indication as to it 

being part of a particular rail line that ultimately 

was a predecessor to Union Pacific, so I did not 

highlight it in yellow. 

Q. Well, it's designated on the legend on 

Deposition Exhibit 36 as a private line; is that 

correct? 

A. Yes. I believe that was a line 

associated with a line, but I didn't research the 

history of it --

Q. Did you --

A. -- beyond knowing that I couldn't tie it 

to Union Pacific. 

Q. Do you have an understanding that -

well, strike that. 

Is it your opinion that Mine La Motte is 

the only private line within St. Francois and Madison 

Counties? 

MR. EVANS: Objection. Object to the 

form of the question. Vague, ambiguous, compound. 
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A. We may have used the term private, but 

actually if the note says it was owned by La Motte and 

Mississippi Railroad, it was just owned by another 

company. There was also, as I indicated earlier, the 

St. Joe and Deslodge, which is also known as the 

Summit, and the there's one more shown in blue that 

was the Cape Girardeau Northern, I believe, if I've 

got my colors right. 

Q. Do you have an understanding of whether 

there were any other private rail lines within Madison 

and St. Francois Counties that you did not depict on 

the map? 

A. Not to my knowledge. I attempted to 

identify all the rail lines, both current and 

historic, that I could find information on. 

Q. As you previously testified, you drew 

four circles on your map. The next circle that you 

drew was in the vicinity of Farmington, if I'm not 

mistaken? 

A. Correct. 

Q. And what did -- what did that -- we're 

talking about Farmington, Missouri as depicted on 

figure 1, Deposition Exhibit 36, within St. Francois 

County, correct? 

A. Correct. 
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11:39:25 21 

11:39:25 22 
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11:39:34 24 

11:39:34 25 
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Q. And why did you -- what rail line is 

that that you drew a circle around in the vicinity of 

Farmington? 

A. Well, now I can't tell because I drew a 

circle through the information. So do we have another 

copy? 

Q. Would you like another copy? 

MR. EVANS: Let's have that marked next 

in order, please. 

(Deposition Number 37 was marked.) 

Q. (BY MS. MciNTOSH} Mr. Rosasco, you've 

just been provided Deposition Exhibit 37, which is 

MR. EVANS: May I please have a copy? 

MS. MciNTOSH: Your copy is not marked. 

MR. EVANS: I need a copy of the exhibit 

being shown to the witness, please. Thank you. 

Q. (BY MS. MciNTOSH} You've been shown 

you've just been given Deposition Exhibit 37, which is 

also figure 1, location of existing and historic rail 

lines; is that correct? 

A. Yes. 

Q. So Deposition Exhibits 36 and 37 are the 

same figure 1 that was prepared at your direction, 

correct? 

A. Yes. 
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Q. But Deposition Exhibit 36 you've 

identified in black marker those railroads, rail lines 

that, in your opinion, are not predecessors to Union 

Pacific, correct? 

A. Correct. 

Q. So the -- we were speaking about the 

rail line that is in the vicinity of Farmington, 

Missouri and St. Francois County that you circled as 

not affiliated with Union Pacific. Can you please 

identify which rail line that is? 

MR. EVANS: Can I have the question 

back, please. 

Q. (BY MS. MciNTOSH} We were speaking 

about 

MR. EVANS: I'm entitled to have the 

question read back. If you'd allow the court reporter 

to please read back the question, I'd appreciate it. 

(The question was read back as follows: 

"So the -- we were speaking about the rail line that 

is in the vicinity of Farmington, Missouri and St. 

Francois County that you circled as not affiliated 

with Union Pacific. Can you please identify which 

rail line that is?") 

MR. EVANS: Thank you. 

A. Okay. The rail line was -- initially 
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11:40:45 1 there was grading done by the Chester and Iron 

11:40:48 2 Mountain and Southern, but that line went bankrupt and 

11:40:57 3 it was ultimately completed as a Saline Valley 

11:41:00 4 Railroad from 1906 to 1917, which then merged into the 

11:41:05 5 Cape Girardeau and Northern that was abandoned about 

11:41:12 6 1917. We could not find any actual records of the 

11:41:16 7 actual alignment, so that's why we made that note. 

11:41:20 8 Q. (BY MS. MciNTOSH} And is -- what is the 

11:41:25 9 color of -- is that the sort of greenish-blue? 

11:41:33 10 A. That would be the blue that is the very 

11:41:35 11 first item listed under the legend on the lower left 

11:41:39 12 portion of Exhibit 37. 

11:41:41 13 Q. In other words, you're referring to the 

11:41:44 14 Cape Girardeau North -- Northern, rather; is that 

11:41:47 15 correct? 

11:41:47 16 A. Correct. 

11:41:48 17 Q. You also identified on Deposition 

11:41:55 18 Exhibit 36 a rail line running in a sort of 

11:42:07 19 northwesterly direction from approximately De Lassos 

11:42:15 20 to Flat River within St. Francois County; is that 

11:42:18 21 correct? 

11:42:18 22 A. Yes. 

11:42:18 23 Q. And which rail line is that and what 

11:42:22 24 color is it, please? 

11:42:23 25 A. It appears to be blue and it may be 
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part of the Cape Girardeau Northern, but I don't 

recall as I sit here right now. I want to check my 

report to see if I have something on that in there. 

At this time, I don't recall. I don't see a note on 

my figure, and other than taking a bunch of time to go 

through the report, I just don't recall. 

Q. In other words, you don't know what the 

blue line railroad is? 

MR. EVANS: Objection, misstates prior 

testimony. Object to the form of the question. 

Argumentative. 

A. At this time, without taking a 

significant amount of time, I can't determine who --

what railroad was the owner of that particular line. 

Q. (BY MS. MciNTOSH} You also circled --

can we look at -- you also circled a green dashed line 

that is -- runs from south of Bonne Terre to Summit, 

partially within St. Francois County, as the fourth 

rail line that is not affiliated with Union Pacific; 

is that correct? 

A. Yes. 

Q. And what -- what rail line is that, 

please? 

A. That was the estimated alignment because 

there is nothing left of it, of the original St. Joe 
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11:44:32 1 and Deslodge Railroad from Summit over to Bonne Terre. 

11:44:39 2 Q. In the legend, you have listed also the 

11:44:53 3 Burlington Northern and parenthetically indicates it 

11:45:03 4 has UP tracking rights. Can you identify on Exhibit 

11:45:07 5 37 where the Burlington Northern line is that you're 

11:45:12 6 referring to? 

11:45:12 7 A. I believe that's the line that extends 

11:45:14 8 from Ste. Genevieve down along the Mississippi River 

11:45:23 9 in the upper right corner of the figure. 

11:45:24 10 Q. That is not -- so it -- essentially it 

11:45:36 11 parallels the Mississippi River and travels through 

11:45:40 12 Ste. Genevieve; is that correct? 

11:45:41 13 A. Yes. 

11:45:42 14 Q. That line is not, however, within 

11:45:47 15 St. Francois and Madison Counties, is it? 

11:45:50 16 A. Correct. Sorry. Correct. 

11:45:51 17 Q. So did you formulate any opinions about 

11:45:56 18 that line? 

11:45:56 19 A. No. 

11:45:57 20 Q. Is it your opinion, then, that all the 

11:46:21 21 lines that are highlighted in yellow shown on 

11:46:26 22 Deposition Exhibit 36 and 37 within St. Francois and 

11:46:32 23 Madison Counties are Union Pacific or Union Pacific 

11:46:37 24 predecessor railroads? 

11:46:38 25 A. Yes. 
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11:46:39 1 Q. Are there any other entities or rail 

11:46:53 2 lines that you did not depict on figure 1, Deposition 

11:47:01 3 Exhibits 36 and 37, that you believe is a predecessor 

11:47:04 4 to Union Pacific railroad within St. Francois or 

11:47:07 5 Madison County? 

11:47:08 6 A. Not that I'm aware of, no. 

11:47:10 7 Q. So in other words, this is, in your 

11:47:12 8 opinion, an exhaustive listing of those rail lines 

11:47:18 9 that are either Union Pacific or predecessor 

11:47:21 10 railroads? 

11:47:22 11 MR. EVANS: Object to the form. 

11:47:23 12 A. It is a listing of what I could 

11:47:26 13 determine based on the information I reviewed. As I 

11:47:30 14 indicated, I received additional documents after my 

11:47:32 15 report was issued and understand that there is to be a 

11:47:36 16 deposition of a Union Pacific representative who, at 

11:47:40 17 least it's been conveyed to me, is knowledgeable about 

11:47:42 18 the ownership history in this area, so I would review 

11:47:47 19 that information and update that, update this figure 

11:47:50 20 to reflect the results of that. But at the time I 

11:47:53 21 prepared my report, this was as much as I could 

11:47:56 22 determine. 

11:47:56 23 Q. (BY MS. MciNTOSH} Have you reviewed any 

11:47:58 24 of the what you described as new information at this 

11:48:02 25 time? 
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Is it your understanding that Environ 

collected the samples for Asarco? 

MR. EVANS: Objection, work product, 

argumentative, calls for speculation. Lacks 

foundation. Vague and ambiguous. 

A. I am not entirely sure who collected the 

samples. 

Q. (BY MS. MciNTOSH} Do you know how the 

samples were collected? 

MR. EVANS: Objection, work product. 

Calls for speculation. Lacks foundation. Vague, 

ambiguous. 

A. I believe, based on review of the 

photographs shown in Exhibits 42 and 43, they were 

collected either as surface grab samples or hand auger 

borings. 

Q. (BY MS. MciNTOSH} Do you know who took 

the photos 

A. No. 

Q. -- in Deposition Exhibits 42 and 43? 

A. No. 

Q. Do you know when those photos were 

taken? 

A. They state November 2013. 

Q. So do you know any -- any date more 
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03:52:10 1 to the form of the question. Misstates prior 

03:52:12 2 testimony. 

03:52:12 3 A. I apologize. I'm getting tired. I 

03:52:20 4 believe the answer to my question is yes. These 

03:52:22 5 only -- these tables summarize the results of the 

03:52:25 6 Asarco samples 1 through 9. 

03:52:27 7 Q. (BY MS. MciNTOSH} And table 1 is not 

03:52:28 8 the Asarco sampling, it is derived from the NewFields 

03:52:34 9 sampling; is that correct? 

03:52:34 10 A. Yes. 

03:52:35 11 Q. If you would, please, Mr. Rosasco, could 

03:53:06 12 you turn to Deposition Exhibit 4 that was a deposition 

03:53:12 13 exhibit to the deposition of Mr. Gramelia? 

03:53:18 14 A. Yes. 

03:53:19 15 Q. Is that the NewFields report that you've 

03:53:23 16 referred to from which table 1 information data was 

03:53:27 17 derived? 

03:53:27 18 A. Table 1 is basically a copy of table 3 

03:53:43 19 from the NewFields report on page 9 of the NewFields 

03:53:48 20 report. 

03:53:48 21 Q. So the answer to my question was yes? 

03:53:50 22 A. Yes. 

03:53:51 23 Q. Do you have an understanding why the 

03:53:55 24 NewFields report, Deposition Exhibit 4, is identified 

03:53:59 25 as a draft? 
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03:53:59 1 A. No, I do not. 

03:54:02 2 Q. Do you have an understanding as to 

03:54:06 3 whether any final report was ever done? 

03:54:07 4 A. To my knowledge, this is the only 

03:54:13 5 version of the report. 

03:54:16 6 Q. This report was done by NewFields for 

03:54:19 7 Doe Run; is that correct? 

03:54:20 8 A. That's my understanding, yes. 

03:54:24 9 MR. EVANS: At the direction of the EPA, 

03:54:27 10 to make the record clear. 

03:54:28 11 MS. MciNTOSH: If you want to redirect 

03:54:31 12 the witness, you can do so at your own 

03:54:33 13 MR. EVANS: Object to the question as 

03:54:34 14 being misleading. Object to the form of the question. 

03:54:42 15 Argumentative. 

03:54:42 16 Q. (BY MS. MciNTOSH} Is it your 

03:54:43 17 understanding, Mr. Rosasco, that the sampling 

03:54:45 18 conducted by NewFields was on historic railroads? 

03:54:50 19 A. Yes. 

03:55:06 20 Q. And that all the samples were conducted 

03:55:10 21 on private property; is that correct? 

03:55:15 22 MR. EVANS: Objection, calls for a legal 

03:55:17 23 conclusion. 

03:55:17 24 A. No, I don't believe that's correct. 

03:55:19 25 Q. (BY MS. MciNTOSH} Directing your 
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04:15:11 1 form. 

04:15:11 2 A. I believe based on my inspections that 

04:15:17 3 chat is eroded from the former Belmont line where it 

04:15:22 4 crosses City Lake and that there was erosion of 

04:15:27 5 tailings into City Lake. Beyond that, I don't have 

04:15:36 6 any specific 

04:15:39 7 MR. EVANS: Please mark the page. 

04:15:41 8 Q. (BY MS. MciNTOSH} Do you have an 

04:15:42 9 understanding as to whether that location is within 

04:15:45 10 the Catherine Mine site? 

04:15:50 11 A. No, I don't recall right now as I sit 

04:15:54 12 here. 

04:15:57 13 MR. EVANS: We've been going over an 

04:16:00 14 hour, so let's take five minutes if we can. 

04:16:03 15 MS. MciNTOSH: Fine. 

04:16:05 16 THE VIDEOGRAPHER: Going off the record. 

04:16:08 17 The time is 4:16p.m. 

04:16:13 18 (Recess taken, 4:16p.m. to 4:26p.m.) 

04:25:33 19 THE VIDEOGRAPHER: We are back on the 

04:26:21 20 record. The time is 4:26 p.m. 

04:26:26 21 Q. (BY MS. MciNTOSH} Mr. Rosasco, are you 

04:26:27 22 aware of any location where Asarco funds are being 

04:26:33 23 used to remediate Union Pacific right-of-way? 

04:26:38 24 MR. EVANS: Object to the question as 

04:26:39 25 calling for a legal conclusion, vague, ambiguous. 
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04:26:46 1 Object to the form of the question. 

04:26:47 2 A. I'm not aware that any remediation of 

04:26:55 3 Union Pacific right-of-way is being performed at this 

04:26:57 4 time. 

04:26:57 5 Q. (BY MS. MciNTOSH} Are you -- so the 

04:27:00 6 answer to my question was no? 

04:27:02 7 A. The answer would be no, yes. 

04:27:06 8 Q. Are you aware of any area off Union 

04:27:10 9 Pacific right-of-way that you would attribute to Union 

04:27:14 10 Pacific right-of-way where Asarco funds are being used 

04:27:17 11 to remediate that location? 

04:27:19 12 MR. EVANS: Objection, vague, ambiguous. 

04:27:23 13 Object to form. 

04:27:23 14 A. Response actions have been taken by EPA 

04:27:35 15 in the state to address service water and sediment in 

04:27:41 16 terms of investigations and other actions of which all 

04:27:45 17 of the sources, including the UP rail line ballast, 

04:27:50 18 would be a contributor. But I have not looked at the 

04:27:54 19 specific derivation of funds associated with those. 

04:27:59 20 MR. EVANS: Mark the page, please. 

04:28:02 21 Q. (BY MS. MciNTOSH} So do you have an 

04:28:03 22 opinion to a reasonable degree of scientific certainty 

04:28:07 23 whether there is any location attributable to Union 

04:28:13 24 Pacific right-of-way where Asarco funds are being used 

04:28:16 25 for remediation purposes? 
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1 I, PAUL V. ROSASCO, do hereby certify 

2 that I have read the above and foregoing deposition 

3 and that the same is a true and accurate transcription 

4 of my testimony, except for attached amendments, if 

5 any. 

6 Amendments attached ) Yes ) No 

7 

8 

9 
PAUL V. ROSASCO 

10 

11 

12 The signature above of PAUL V. ROSASCO 

13 was subscribed and sworn to before me in the county of 

14 , state of 

15 this day of , 2014. 
---------------------------

16 

17 

18 
Notary Public 

19 My Commission expires: 

20 

21 

22 

23 

24 

25 Asarco LLC, 2/27/14 (td) 
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REPORTER'S CERTIFICATE 

STATE OF COLORADO 
ss. 

CITY AND COUNTY OF DENVER 

I, TRACY R. DOLAND, Certified Realtime 
Reporter, Registered Professional Reporter and Notary 
Public ID 19924009337, State of Colorado, do hereby 
certify that previous to the commencement of the 
examination, the said PAUL V. ROSASCO was duly sworn 
by me to testify to the truth in relation to the 
matters in controversy between the parties hereto; 
that the said deposition was taken in machine 
shorthand by me at the time and place aforesaid and 
was thereafter reduced to typewritten form; that the 
foregoing is a true transcript of the questions asked, 
testimony given, and proceedings had. 

I further certify that I am not employed 
by, related to, nor of counsel for any of the parties 
herein, nor otherwise interested in the outcome of 

this litigation. 

IN WITNESS WHEREOF, I have affixed my 

signature this 11th day of March, 2014. 

My commission expires June 12, 2016. 

Registered Professional Reporter 

X Reading and Signing was requested. 

Reading and Signing was waived. 

Reading and Signing is not required. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

ASARCO, LLC, 

Plaintiff, 

v. 

Case No. : 
4:11-cv-00864-JAR 

NL INDUSTRIES, INC., et al., 

Defendants. 

VIDEOTAPED DEPOSITION OF DONALD A. ROBBINS 

REPORTED BY: 

Phoenix, Arizona 
April 18, 2014 

9:05 a.m. 

24 Janice Gonzales, RPR, CRR 
AZ Certified Court 

25 Reporter No. 50844 

DepoTexas, Inc. I Sunbelt Reporting & Litigation Services 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

making a statement on the record, we're not 

terminating this deposition. We are suspending it 

because there is a pending issue regarding our right 

to question Mr. Robbins regarding the liability of 

ASARCO and the liability of other defendants, and 

we're all waiting on a ruling by the Court on that. 

So if the Court rules in our favor, we 

would probably we will probably reconvene this 

deposition to do so. I think you appreciate the fact 

that that is our position and you're not saying you 

have no right to consider doing that. 

MR. BELANCIO: I appreciate your 

13 position, and it is 100 percent preserved on the 

14 record here today. 

15 MR. CONNELLY: Thank you. 

16 EXAMINATION 

17 BY MR. BELANCIO: 

18 Q. Mr. Robbins, are you here as a corporate 

19 representative for ASARCO today or -- or are you here 

20 in your personal capacity? 

21 A. In my personal capacity. 

22 Q. Okay. Second question. There was a 

23 little confusion on one of your answers, and the 

24 question kind of went to, are you aware of whether 

25 ASARCO or the EPA actually spent any money 
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1 remediating a railroad right-of-way? And I was 

2 unsure whether you answered, no, they did not, or, 

3 no, you have no recollection of that? 

4 A. I have no knowledge that they spent 

5 money. 

6 MR. BELANCIO: Thank you. I have no 

7 further questions. 

8 

9 

MR. CONNELLY: I have nothing further. 

MR. HERZ: I just want to have clarity 

10 before we leave today. 

11 THE VIDEOGRAPHER: Sir, let me give you 

12 this microphone. 

13 MR. HERZ: I want to just have clarity 

14 before we leave, which is, I don't really want my 

15 position preserved. I need your agreement now that 

16 by coming here today and listening to this 

17 deposition, ASARCO's not going to go back into court 

18 and say that NL is precluded from further taking --

19 from taking testimony from this gentleman in Phase 

20 II? 

21 

22 with you. 

23 

MR. BELANCIO: I think I agreed to that 

MR. HERZ: Okay. I just want to make 

24 sure we have that agreement. 

25 MR. BELANCIO: I thought I agreed to 
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2 
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17 

18 

19 

20 
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22 

23 

24 

25 

I, Donald A. Robbins, do hereby declare 

under penalty of perjury that I have read the 

foregoing transcript; that I have made any 

corrections as appear noted, in ink, initialed by me, 

or attached hereto; that my testimony as contained 

herein, as corrected, is true and correct. 

I have made changes to my deposition. 

I have NOT made any changes to my deposition. 

EXECUTED this day of 

, 20 , at 
------------------ -----------------------' 

(City) 

(State) 

Donald A. Robbins 
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1 

2 

STATE OF ARIZONA 
COUNTY OF MARICOPA 

3 CERTIFICATE 

4 I, JANICE E. GONZALES, Certified Court 

5 Reporter for the State of Arizona, certify: 

6 That the foregoing proceeding was taken 

7 by me; that I am authorized to administer an oath; 

8 that the witness, before testifying, was duly sworn 

9 by me to testify to the whole truth; that the 

10 questions propounded by counsel and the answers of 

11 the witness were taken down by me in shorthand and 

12 thereafter reduced to print by computer-aided 

13 transcription under my direction; that review and 

14 signature was requested; that the foregoing pages are 

15 a full, true, and accurate transcript of all 

16 proceedings, all to the best of my skill and ability. 

17 That the amount of time used by each 

18 party at the deposition is as follows: 

19 Michael Connelly, Esq. - 2 hours, 8 minutes 

20 Michael Belancio, Esq. - 1 minute 

21 Joel Herz, Esq. - 0 minutes 

22 Carolyn Mcintosh, Esq. - 0 minutes 

23 Norton Colvin, Esq. - 0 minutes 

24 Maxine Martin, Esq. - 0 minutes 

25 

DepoTexas, Inc. I Sunbelt Reporting & Litigation Services 

107 

ED_000859_00001362-00256 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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19 
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21 

22 

23 

24 

25 

I FURTHER CERTIFY that I am in no way 

related to nor employed by any of the parties hereto 

nor am I in any way interested in the outcome hereof. 

DATED this 29th day of April, 2014. 

Janice E. Gonzales, RPR, CRR 
Certified Court Reporter No. 50844 
For the State of Arizona 
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ROBERT GRIMAILA - 11/7/2013 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

ASARCO, LLC, 

PLAINTIFF, 

vs. 

NL INDUSTRIES, INC., 
ET AL., 

DEFENDANTS. 

CASE NO. 4:11-CV-00864 JAR 

VIDEOTAPE 
DEPOSITION OF 
ROBERT GRIMAILA 

Page 1 

VIDEOTAPE DEPOSITION OF ROBERT GRIMAILA, taken 

before Mary Lou Harmon, RPR, CRR, CSR(IA), CCR, General 

Notary Public within and for the State of Nebraska, 

beginning at 9:05 a.m., on the 7th day of November 2013, 

at Cassem, Tierney, Adams, Gotch & Douglas, Suite 302, 

9290 West Dodge Road, Omaha, Nebraska. 

800-826-0277 
Merrill Corporation - Los Angeles 

www.merrillcorp.com/law 
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Page 37 
ROBERT GRIMAILA - 11/7/2013 

1 knowledge of any further documents, no. 

2 BY MR. EVANS: 

3 Q. All right. So state for the court, and then 

4 we'll move on, that you have not seen any documents 

5 related to any of the allegations other than the notice 

6 of deposition and the complaint itself? 

7 MS. MCINTOSH: Objection. The question 

8 mischaracterizes Mr. Grimaila's testimony. 

9 THE WITNESS: Again, the only documents 

10 I've reviewed are the notice of deposition and the 

11 second amended complaint. 

12 BY MR. EVANS: 

13 Q. Why didn't you look at any data? 

14 A. Data related to? 

15 Q. To the claims concerning the waste allegedly 

16 left in SEMO by Union Pacific and its predecessor 

17 railroad? 

18 MS. MCINTOSH: Objection. The question 

19 is vague. 

20 THE WITNESS: The SEMO site noted in the 

21 second amended complaint does not involve Union Pacific. 

22 We have not been notified from the EPA or any other 

23 method. It has not come to my attention as a site of 

24 concern. 

25 

800-826-0277 
Merrill Corporation - Los Angeles 

www.merrillcorp.com/law 

ED_000859_00001362-00260 



Page 357 
ROBERT GRIMAILA - 11/7/2013 

1 CERTIFICATE OF REPORTER 

2 I, Mary Lou Harmon, a Certified Shorthand 

3 Reporter, hereby certify that the witness in the 

4 foregoing deposition was by me duly sworn to tell 

5 the truth, the whole truth, and nothing but the 

6 truth in the within-entitled cause; 

7 That said deposition was taken down in 

8 shorthand by me, a disinterested person, at the time 

9 and place therein stated, and that the testimony of 

10 the said witness was thereafter reduced to 

11 typewriting, by computer, under my direction and 

12 supervision; 

13 That before completion of the deposition, 

14 review of the transcript was requested. Any changes 

15 made by the deponent (and provided to the reporter) 

16 during the period allowed are appended hereto. 

17 I further certify that I am not of counsel 

18 or attorney for either or any of the parties to the 

19 said deposition, nor in any way interested in the 

20 event of this cause, and that I am not related to 

21 any of the parties thereto. 

22 DATED: 

23 

24 

November 13, 2013 

MARY LOU HARMON, RPR, CRR 
CSR NO. 0112 

My commission expires: 
25 
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JOHN HAWKINS - 3/6/2014 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

ASARCO, LLC, CASE NO. 4:11-CV-00864 JAR 

PLAINTIFF, 

vs. 

NL INDUSTRIES, INC., 
ET AL., 

DEFENDANTS. 

VIDEOTAPED DEPOSITION OF 
JOHN HAWKINS 

VIDEOTAPED DEPOSITION OF JOHN HAWKINS, 

taken before Kristin M. Teel, RPR, CRR, CSR(IA), 

General Notary Public within and for the State of 

Nebraska, beginning at 9:01 a.m., on March 6, 2014, 

at Thomas & Thomas Court Reporters, 1321 Jones 

Street, Omaha, Nebraska. 

Page 1 
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JOHN HAWKINS - 3/6/2014 

Page 45 

1 rail lines contiguous with any of the SEMO sites? 

2 MS. MciNTOSH: Objection: Calls for 

3 a legal conclusion, protective order. 

4 THE WITNESS: I will answer that 

5 MS. MciNTOSH: Also sorry --

6 inconsistent with beyond the scope of the topics. 

7 THE WITNESS: Okay. I am not aware 

8 of an active Union Pacific rail line that is 

9 contiguous to a SEMO site. 

10 BY MR. BELANCIO: 

11 Q. What about running through a SEMO site? 

12 MS. MciNTOSH: Objection: Vague, 

13 calls for a legal conclusion, protective order. 

14 THE WITNESS: No, no active line 

15 would run through a SEMO site. 

16 MR. HERZ: Could we just move the 

17 speaker closer to the witness a little bit? 

18 MR. BELANCIO: Sure, Joel. 

19 MR. HERZ: He's falling out. 

20 MR. BELANCIO: I'm going to attempt 

21 to do it without hanging it up. 

22 MR. HERZ: Thank you. 

23 MS. MciNTOSH: It's like a 

24 disembodied head. 

25 MR. BELANCIO: I forgot Joel was 

800-826-0277 
Merrill Corporation - Los Angeles 

www.merrillcorp.com/law 

ED_000859_00001362-00264 



JOHN HAWKINS - 3/6/2014 

Page 128 

1 C E R T I F I C A T E 

2 I, Kristin Teel, a Certified Shorthand 

3 Reporter, hereby certify that the witness in the 

4 foregoing deposition was by me duly sworn to tell 

5 the truth, the whole truth, and nothing but the 

6 truth in the within-entitled cause; 

7 That said deposition was taken down in 

8 shorthand by me, a disinterested person, at the time 

9 and place therein stated, and that the testimony of 

10 the said witness was thereafter reduced to 

11 typewriting, by computer, under my direction and 

12 supervision; 

13 That before completion of the deposition, 

14 review of transcript was requested. If requested, 

15 any changes made by the deponent (and provided to 

16 the reporter) during the period allowed are appended 

17 hereto; 

18 I further certify that I am not of counsel 

19 or attorney for either or any of the parties to the 

20 said deposition, nor in any way interested in the 

21 event of this cause, and that I am not related to 

22 any of the parties thereto. 

23 

24 

25 

800-826-0277 

DATED: March 14, 2014 

KRISTIN TEEL, CRR, RPR, CSR(IA) 
CSR NO. 1261 
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462 POOR'S MANUAL OP RAILROADS, 

The nutlto1ized nmouut of e~:msols of 1916 is of wb!eh 1,400 bonds (1 to 

to tho liquidalion of the State lien; bonds (1,401 tc 2,886) to the discharge 

Jno,rt~!a!l:e l)(ll!d.~ and :1.,000 bonds (1!,887 to 8,830} to the dlseha:rge of the 2d lntlft· 

Farmers' Loan and •rrust Company of New York ls trustee under tlte 

general mortgage bonds were issued in 1886, !n aeool'damle with the autl!odty con-

ferred at stockltoldera' auuunlmeeting in 18811, nud the :~n·oceeds to tl1e discharge of 

the ftonting debt and matured These boudstue $1,000 interest 

"""""''n"'" offi11e, :1.0 VI' all Street, York, N. Y. Trustee, Central Tru&t Uolll!)lmv. 

Y. 
mor1g1age ll's of 1924 1!.?1! on ihe 

list of the New York Exchange, 

Boat•d of Di1·ector.r;, elected Not>em'IJer, 1887. 

'l'rnusfer Office, •• 

MISSISSIPPI RIVER AND BONNE TERRE 

Line of Uoatl,-Bouue Terril, 1\Io., to Riverl!ide.... • •..••••. 
etc., 2' miles, Gauge, 8 it. Rail 56 lbs. 

msttOJt''' .--t.'llar!ere<t J una, 1888; completed aud 
trnus~•o:rl,atl<on of the products and ~>npplies of 

~'~"'""'m' Stntement.-Capitnl stock 
$576,600. 

Annual 
Db·eetors.-J. 

Bet<&, James B. Wll<le, 
J. WYMAN 

B. Parsons, 

ll. 

T!'IIUurer-li. N. Camp .............. New Y<:>rk, N.Y. I Ree. tmtl Gen. Jfan.--James:ll. 

PniNOIPAI.. OFFIOI~ ANn ADDRESS... • • • • •• Bonue Terre, 

New York Office , ....... ,. .... • .. . ........ ll!iLiberty 

MOBILE AND OHIO RAILROAD. COMPANY. 
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RECEIVED 
DEC 2 7 1996 

Pursuant to the provisions of Section 16-10a-1107 of the Utah Revised Business Q Corporation Act (the "Act"), Union Pacific Railroad Company, a Utah corporation ~ ("UPRR"), hereby adopts and files the following Articles of Merger relating to the merger of Missouri Pacific Railroad Company, a Delaware corporation ("MPRR"), with and into UPRR, with UPRR remaining as the surviving corporation: 

FIRST: The name and place of incorporation of each corporation which is a party to the Merger (as defined below) is as follows: 

Name of Corporation 

Union Pacific Railroad Company 
Missouri Pacific Railroad Company 

Place of Incorporation 

Utah 
Delaware 

SECOND: The Agreement and Plan of Merger (the "Plan of Merger"), which is attached hereto as Exhibit A, governing the merger between MPRR and UPRR (the "Merger") has been approved pursuant to resolutions duly adopted by the Board of Directors of MPRR and the Board of Directors of UPRR. 

THIRD: At the effective time of the Merger (the "Effective Time"), the Restated Articles of Association of UPRR shall be amended and restated in their entirety as set forth in Exhibit A to the Plan of Merger (the "Amended and Restated Articles of Incorporation") and such Amended and Restated Articles of Incorporation shall be the articles of incorporation for the Surviving CorporCJ.tiPn (as defined below). 

FOURTH: Immediately prior to the Merger, the only classes of capital stock of MPRR were its Common Stock, $1.00 par value per share (the "MPRR Common Stock"), of which 920 shares were issued and outstanding, and its Class A Stock, $1.00 par value per share (the "MPRR Class A Stock"), of which 80 shares were issued and outstanding. The Merger was duly approved by the written consent of the sole stockholder of MPRR. Immediately prior to the Merger, there were 38,867,392.7058830729 shares of Common Stock, $10.00 par value per share, of UPRR (the "UPRR Common Stock") issued and outstanding. UPRR Common Stock is the only class of capital stock of UPRR issued and outstanding. Pursuant to Section 16-lOa-1103 of the Act, the Plan of Merger and the Merger were duly approved by each of the shareholders of UPRR. 
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FIFTH: At the Effective Time, (i) MPRR shall merge with and into UPRR, which shall survive the Merger and continue as a Utah corporation (the "Surviving Corporation"), (ii) the separate existence of MPRR shall cease, as provided in the Act, (iii) pursuant to the Amended and Restated Articles of Incorporation, the authorized amount of UPRR Common Stock shall be increased from 39,617,870 shares to 92,000,000 shares and UPRR shall be authorized to issue 8,000,000 shares of a new Class A Stock, par value $10 per share (the "UPRR Class A Stock"), (iv) all of the shares of MPRR Common Stock and MPRR Class A Stock which shall ,be outstanding immediately prior to the Merger, and all rights in respect thereof, shall forthwith be converted into 19,152,560 shares of UPRR Common Stock and 1,665,440 shares of UPRR Class A Stock, respectively, (v) the 30,467,751.0330599272 shares of UPRR Common Stock owned by Union Pacific Corporation immediately prior to the Merger, and all rights in respect thereof, shall forthwith be converted into 28,030,376 shares of UPRR Common Stock and 2,437,424 shares of UPRR Class A Stock, and (vi) the 8,399,641.6728231457 shares of UPRR Common Stock owned by Chicago and North Western Transportation Company immediately prior to the Merger, and all rights in respect thereof, shall forthwith be converted into 7,727,632 shares of UPRR Common Stock and 671,968 shares of UPRR Class A Stock. 

SIXTH: THE MERGER SHALL BECOME EFFECTIVE AT 12:00 NOON EASTERN STANDARD TIME ON JANUARY 1, 1997. 

UNION PACIFIC RAILROAD COMPANY 

December 27, 1996 

G:\jEj\ARTMGMP ,flO 

_')_ 
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f 
C. A. ROCI<WELL: 

MISSOURI PiiCIFIC BLDG. 
ST. LOUIS, MO. -19875-
[Petition No. 2499] 

In the 

/0 7lf' 

DISTRICT COURT OF THE UNITED STATES, 
Eastern Division, Eastern Judicial District 

of Missouri. 

fOI' the 
In the .Matter of }In Proceedings 

MISSOURI PACIFIC RAILROAD Reorganization 
. COMPANY, of a Railroad. 

Debtor. No. 6935. 

PETITION 
Of Trustee for Dismissal of Reorganization Proceed· 

ings as to Missouri-Illinois Railroad Company, 
Debtor, and Trustee's Report of His Administra
tion of Said Debtor's Estate. 

Comes now Guy A. Thompson, Trustee, Missouri
Illinois Railroad Company, Debtor, and respectfully 
states to the Court: 

1. That on June 30, 1933, the Missouri-Illinois Rail
road Company duly filed its Petition No. 47 (Ree. p. 
323) hel'ein, alleging that it was without sufficient 
funds to pay and discharge its obligations and was 
unable to meet its debts as they matured, and praying 

J l, l ' 

I 
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erty and assets of said trust estate, the title to which 
is now vested in or held by Trustee, and that there
upon Trustee be fully and finally discharged of his 
trust herein and from all obligations in connection 
with his administration of s!lid trust estate, and that 
his surety be fully and finally discharged from all lia
bility on the bond of Trustee. 

Tmstee Prays for such other and further order or 
directions as to the Court may seem appropriate in 
the 1n·emises. 

GUY A. THOMPSON, 
Trustee. 

RUSSELL L. DEARMONT, 
Counsel for Trustee. 

United States of America } 
Eastern Judicial District of Missouri 
City of St. Louis 

Guy A. Thompson, l)eing duly sworn, upon his oath 
deposes and states that he has read the foregoing Peti
tion, that the facts stated therein are true, as he verily 
believes. 

GUY A. THOMPSON. 

Subscribed and Sworn to before me this 14th day of 
April, 1944. 

:My Commission expires March 8, 1946. 

HARRIET COX, 
(Seal) Notary Public. 
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"EXHIBIT 1." 

In the 

District Court of the United States, 

Eastern Division, Eastern Judicial District 
of Missouri. 

In the Matter of 

}

In Proceedings 
for the 

Missouri Pacific Railroad Reorganization 
Company, of a Railroad. 

Debtor. No. 6935. 

Report of His Administration 

By Gtty A. Thompson, Trustee of the Missouri-Illinois 
Raih·oad Company, Debtor, in the Aforesaid 

Proceedings. 

To the Honorable George H. Moore, Judge: 

Comes now Guy A. Thompson, Trustee of the :Mis
somi-Illinois Rai.lroad Company, Debtor, and, as a 
part of his Petition this day filed herein for the dis
charge of said Debtor from bankruptcy, files this his 
Re1Jort covering the trusteeship herein of said Debtor 
Railroad: 

Introduction: 

A. Mississippi River and Bonne Terre Railway 
Company. 

Prior to the construction of the Iron Mountain Rail
road to Pilot Knob, Missouri, in 1858, the products 
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of the load mines in ·washington and St. Francois 
Counties, Missouri, were hauled by ox cart to Ste. 
Genevieve ancl Herculaneum, and thence handled by 
the Mississippi River. When the Missouri Pacific 
Railroad became available, the lead was diverted to 
it, the delivery from the mines to stations on the Iron 
Mountain being by ox cart and team. Tho very poor 
roads mad!l this delivery so extremely expensive that 
the St. Joseph Lead Com1)ai1y and the Desloge Lead 
Company constructed a narrow gauge railroad about 
thirteen miles long from Bonne Terre, Missouri, to the 
station of Summit (about two miles south of Mineral 
Point on the Iron Mountain Railroad). This narrow 
gauge line was known as the St. Joseph & Desloge 
Railway, and it was opened f01· operation in January, 
1880. 

This railroad venture proved to he very profi_table 
to its two owners because of the greatly lessened cost 
of delivery of lead ore to the Iron Mountain Railroad. 
However, it appears that the Iron Mountain Railroad 
declined to give the St. .Joseph & Desloge Railway 
a satisfactory division of rates, with the result that in 
May, 1887, the St.. Joseph Lead Company, which, 
meanwhile, had bought out the Desloge Lead Com
pany, started construction of the Mississippi River 
and Bonne Terre Railway. The line was located from 
Bonne Ten•e to Riverside, Missouri, from which point 
the Lead Company could use either the Mississippi 
Rivel' or the Iron Mountain (See map attached hereto 
as "Exhibit A"). The line was originally cheaply 
constructed as a narrow gauge railroad. For several 
years after its completion to Riverside, a barge line 
~vas operated between that point and the City of St. 
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IJouis. This appears to have secured the desired divi
sions from the Iron Mountain, and the subsequent 
profitableness of the Mississipili River and Bonne 
Terre Railway would indicate that the divisions se
emed were favorable to that line. 

The line was opened from Bonne Terre to Riverside, 
March 10, 1890. 

The extension south to Doe Run, :Missouri, was 
started soon thereafter and was completed to Doe 
Run Junction in .June, 1892, and the line to Doe Run 
was opened in the same year. The latter was coH
structed hy the Doe Run Lend Company and was 
purchased by the "Mississippi River and Bonne Terre 
Railway Company in September, 1893. 

The gauge of the above main line was changed to 
standard in 1893-4. 

The Crowley Branch was built between 1893 and 
1900, the Mitchell, between 1898 and 1906, and the 
Hoffman (Leadwood Branch), lJetween 1899 and 1902. 
At the time of the purchase by the Missouri-Illinois 
Railroad Company of the capital stock of the Missis
sippi Hiver and Bonne Terre Railway, hereinafter rc
fen·ed to, the St. Joseph Lead Company was the 
owner of aU of said stock except one sluu·e. 

B. Missouri-Illinois Railroad Company. 

The Missouri-Illinois Railroad Company was in
corporated under the laws of Missouri January 8, 
1921. On February 15, 1921, it purchased at receiver
ship foreclosure sale the railroad of the Illinois South
ern Railway Company extending hom Salem, Illinois, 
to Bismarck, Missouri, crossing the Mississippi River 
by means of a car ferry. 
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As of January 1, 1929; the Missouri-Illinois Rail

J·oad Company, for a cash consideration of $3,324,-

889.17, purchased 29,999 of the 30,000 shares of the 

capital stock of the Mississippi River and Bonne 

Terre Railway Company issued and outstanding, and 

as of the same day, leased all of the property of the 

latter Company for a period of ninety-nine years at a 

rental of $10.00 per year. 

As of the same date, to-wi.t, January 1, 1929, and 

to enable it to raise the money with which to purchase 

the Bonne Tene stocl{, the Missouri-Illinois issued 

and sold its First Mortgage 5% Bonds in the amount 

of $3,500,000, maturing January 1, 1959, secured by 

a mortgage upon all of its property and by the pledge 

of said 29,999 shares of the Bonne Terre stoclc pur

chased and tliC aforesnid ninety-nine year lease. 

As of the same day, to-wit, January 1, 1929, the 

Missouri Pacific Rnill·oad Company purchased from 

the stockholders of the Missouri-Illinois Railroad 

Company, 51% of all of its issued nnd outs tanding 

capital stock, to-wit, 11,475 of the 22,500 issued and 

outstanding shares of stoek of said Missouri-Illinois 

Railroad Company. In connection with said purchase 

of said stock, the stockholders of the Missouri-Illinois 

Railroad Company, by Option and Escrow Agreement 

between said stockholders, the Missouri Pm:dfic Rail

rorid Company and the SL Louis Union Trust Com

pany, (the latter as depositary) escrowed with the 

·St. Lon is Union Trust Company of St. Louis the re

maindel' of said Missouri-Illinois stock, to-wit, 11,025 

shares, and gave and granted to the Missouri Pacific 

Railroad Company the right and option to purchase 

the same at any time before January 1, 1959, upon the 
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terms and conditions in said 1\.greement set forth. 

Said Option and I<.iscrow Agreement is still in fnll 

force am1 effeet. 

Also in connection with the aforesaid purchase b~' 

the :Missouri Pncific of the aforesaid 51 9'o of the is~ ned 

and outstanding capital stock of the Missouri-Illinoi~, 

a so-called Joint Agreement, dated December 26, 1929/ 

between th~' sto~~of the Missouri-Illinois a~ 
First Parties, the stocldJOldm· of the Mississippi HiY<.>!' 

and Bonne Terre Railwny as Second Party, anc1 the 

Missouri Pacific Rnilroad Company as Third Party, 

was executed, by parngTnp1IR mnnherecl 7 nn<l 8 of 

Article Third of which, it was provided am1 ngreetl 

as follows: 

"(7) Missouri Pacific hereby agrees (subject to 
its acquisition of 51% of the Illinois Company's 
capital stock, as above provided) as followR: 

(a) That so long as the parties hereto of the 
first part or any of them shall own the re1~ainder 
or 49% of the saitl capital stock of the Illinois 
Company, (1) Missouri Pacifie will cause the 
Illinois Company to be operated as a separate 
line of railroad, comprising the present railroads 
of the Bonne Terre and Illinois Companies, and 
in so far as practicable, to maintain the present 
routes and present divisions, and to continue the 
policy of establishing rates and divisions as _co~
ditions may require, to the end that tlJC Illmots 
Company shall be opera ted solely h~ the i.ntere;"ts 
of all of its stockholders; and (2) :t.·hssoun Pamfic 
will cause the Illinois Company to maintain and 
preserve all and every part of its properties, in-

. eluding the properties of the Bonne Terre Com
pany controlled by tl1e Illinois Company t.l1rough 
its ownership of capital stock of the Bonne Terre 
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COll1J)any and through the said lease from Bonne 
Terre Company to Illinois Company, and . to 
keep the same in as thorough repair, worlnng 
order and condition and as adequately supplied 
with motive power, rolling stock and equipment, 
as shall prevail in connection with said proper
ties on the date of the Illinois Company's said 
First Mortgage, and to make in and to said prop
el-ties, f1·om time to time, all the needful repairs, 
renewals, retirements, replacements, betterments 
and improvements required to be made thereto, 
to the end that the business and traffic of the Illi
nois Company shall at all times be conducted in 
a safe, orderly and expeditious manner; and (3} 
the general earnings of the Illinois Company 
which otherwise might be available for dividends 
shall not be depleted by the Missomi Pacific, 
through its control of the capital stock of the 
Illinois Company, for charges for general super
vision, such as Executive, Traffic, Legal, Account
ing, Purchasing or Engineering service, rendere(l 
the Illinois Company, provided, however, that in 
ease anv snch services nre rendered bv the Mis
souri P~cific 's staff in connection with 'the opera
tion of the Illinois Company, the Illinois Com
pany shall pay a reasonable charge therefor when 
the same are capable of specific allocation to tl1e 
Illinois Company, and for such services as can
not be specifically so nllocnted it shall pay a rea
sonable amount on the basis of an equitable ap
portionment between the Missouri Pacific and the 
Illinois Company; and (4) any moneys advanced 
to Illinois Company by the Missouri Pacific for 
Additions and Betterments shall bear interest at 
5% per annum and said interest shall be paid 
prior to the declaration of any dividends on the 
capital stock of the Illinois Company. 

I 
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(b) That the Missouri Pacific will cause the 
Illinois Company to maintain, as the Bonne Terre 
Company has heretofol·e maintained, industr~al 

tracks within the plants of the several partres 
hereto of the first part where the railroad's loco
motives operate, at the expense of the several 
parties hereto of the first part; bills to be ren
dered monthly on the basis of the actual cost of 
labor and materials. 

(c) That Missouri Pacific will cause Illinois 
Company to protect the pension, annuities, group 
life insmance and seniority 1·ights of such em
ployees of the Bonne Terre Company and of the 
Illinois Company as shall be retained in service 
by the Illinois Company. 

(8) The parties of the first part agree (subject 
to t110 acquisition by Missouri Pacific of 51% of 
Illinois Company's capital stock, as above pro
videcl) that so long as the Missouri Pacific shall 
own 51% of the capital stock of the ,Illinois Com
pany, and shall hold the option to purchase the 
remaininu 49% of said stock, as hereinabove pro
vided, th: several parties hereto of the first part 
will usc their influence to route and cause to \ 
be routed all business controlled by them respec- \ 
tivcly, Ol' the routing of which they may be able 
to influence, so that said business will continue 
to move over the lines of the Illinois Company, 
and also will be so routed wherever })racticable, as 
to "ive :Missouri Pacific Lines their long haul and 
best revenues, provided, however, that the rate 
is not increased or the revenue of the Illinois 
Company is not decreased thereby, and provided 
further, that the Missonri Pacific will, wl1enever 
l)Ossible, route via the Illinois Company all the 
tonnage which it consistently can so route, hav-
ing due regard to tl1e Missouri Pacific's revenue." 
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Tl1e present mileage of the Missouri-Illinois is 123.2, 

and of the Mississippi River and Bonne Tene, 48.5, 

or a total operating mileage of 171.7 (See map "Ell:
hibit A" attached). 

The aforesaid Mortgage of the Missouri-Illinois ob
ligated the :Missouri-Illinois Railroad Company, and 
said Company covenanted and agreed, to pay into a 

purchase fund for the retirement of the aforesaid 

Bonds secu1·ed by said Mortgage, on January 1, 1930, 

ancl on or before January 1 and July 1 in each year, 

the sum of $50,000.00, to be applied by t11e Purchase 

Fund Agent of the Company to the purchase of said 

bonds at private sale or in the open market, at the 

best prices obtainable, not exceeding 105% of the 

principal amount thereof plus the amount of interest 
thereon accrued to the time of such purchase. 

Following the purchase by the Missouri Pacific of 

51% of the issued and outstanding capital stock of 

the Missouri-Illinois as aforesaid and until the Mis
souri Pacific was adjudged a bankrupt under Section 

77 of the Fedeml Bankruptcy Act, March 31, 1933, in 

Cause No. 6935, by the District Court of the United 

States, Eastern Division, Eastern Judicial District of 

:Missouri, the Missouri Pacific Railroad Company su
pervised, managed and controlled the Missouri-Illinois 
Railroad Company by virtue of its stock ownership, 

and pursuant to and in compliance with the require
ments of the aforesaid pan1graphs Nos. 7 and 8 of 

Article Third of the above-mentioned Joint Agree
ment, and throughout the trusteesl1ip of the Missouri 

Pacific Railroad Company in said Cause No. 6935, the 
Missouri-Illinois has been controlled and managed in 

conformity with the requirements of said paragraphs 
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Nos. 7 and 8 of said Joint Agreement, and the provi
sions of said paragraphs still remain and will continue 
to remain in full force and effect. 

Banluuptcy: 

On July 1, 1933, $2,737,500.00 of the aforesaid Mis
souri-Illinois First Mortgage 5% Bonds were out

standing. Interest thereon amounting to $68,437.50 

became due, as well as the obligation to pay $50,000.00 

into the aforesaid purchase fund. Being unable to 

make these payments, the Missouri-Illinois Railroad 

Company, on June 26, 1933, filed its Petition in the 
aforesaid Missouri Pacific Railroad Company bank
ruptcy reorganization proceedings, No. 6935, in the 

District Comt of the United States, Eastern Division, 

Eastern Judicial District of Missouri, alleging that it 

was without sufficient funds to pay and discharge its 
obligations and was unable to meet its debts as they 

matured, and prayed that an Order be entered ap

vroving said Petition as properly filed by it tmder 
Section 77 of the Federal Bankruptcy Act and that 
it be allowed to effect a Plan of Reorg·anization in 

connection with or as a part of the Plan of ReOl·gan
ization of the Missomi Pacific Railroad Company. On 

June 30, 1933, the United States District Judge in said 
proceeding No. 6935 entm·ed his Order approving said 

Petition as being properly filed under said Section 77 

and in the proceeding in which the Petition of tl1e 

Missonri Pacific Raih·oad Company ]lad been filed, 
and appointing h W. Baldwin and Guy A. Thompson 

temporm·y Trustees as of the beginning of business 
July 1, 1933, and on July 25, 1933, the appointment 

of said Trustees was made permanent. On December 
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26, 1935, L. '\V. Baldwin resigned as Trustee, and the 
mtdersigned Guy A. Thomt)son wns continued as sole 
Trustee by Order of court of that date. 

Condition of Property on July ;1, 1933. 

Fo1· some years prior to 1933, M.issouri-Illiuois reve
nues, both gross and net, had declined. Only a }Jart 
of this decline was due to the general business. depres
sion which began in t.he fall of 1929. An important 
part was the effect of certain basic changes in the 

I
' methods of OIJeration of certain important industries 

which furnished Missouri-Illinois a large !Jart of its 
imffic. Among these changes was the substitution of 
natural gas. for coal by the Pittsbmg1t Plate Glass 
Company at its Crystal City, Missouri, plant, the clos-
ing of the Rivel'lninos Steam Power Plant in favor 
of electricity purchased from the Bagnell '\Vater 
Power Plant, both of which changes reduced the coal · 
traffic, and the completion of underground rail con
nections between the several shafts of the mines of 

: the St. Joseph Load Company whereby crude ore, 
which formerly was moved by Missouri-Illinois from 
these shafts to tho :five concentrating mills, was (and 
still is) handled underground to tltese mills, thus 
eliminating haul by Missom·i-Illinois. These changes, 
as well as the diversion of passenger and other traffic 
to the highways, justified the conclusion that unless 
something wholly unforeseen developed, the peak in 
Misf!ouri-Jllinois revenues had been passed and the 
future of that property was not bright. 

Consistent with this outlook, expenditures had been 
restricted to essential maintenance immediately neces
sary. Expenditures calculated to result only in long 
time economies bad been largely discontinued. 
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The beginning of the trusteeship thus found the 
property in fair condition physically, but with traffic 
on the decline and prospects not bright for a retum 
to the level of formet· years. 

However, 1933 proved to be the low year in reve-
nues as indicated in the tabulation below: 

Year Total Operating Revenue 
1923 ......................... $2,111,419.68 
1924 .. . .. • . • • . • . .. • .. . . .. . • .. 2,194,322.61 
192fi .. • • .. • • • • .. • • .. • • .. • • .. . 2,286,685.32 
1926 .. .. .. . .. . • • • .. .. .. .. .. .. 2,180,765.14 
1927 ..................... ; ... 2,275,267.37 
1928 • .. • • • .. • • • .. .. .. • .. .. .. • 2,193,094,14 
1929 • .. .. . .. .. .. . .. .. . .. .. .. • 2,324,095.49 
1930 ......................... 1,814,372.69 
1931 .. • • • • .. .. • .. • .. • .. .. .. .. 1,323,039.64 
1932 .. • .. .. . . .. .. .. • . . .. . .. . • 875,561.08 
1933 .. • .. .. • . .. • .. .. • .. • .. • .. 850,167.57 
1934. • .. • • • • .. .. . . .. .. .. • • .. .. 959,753.43 
1935 • .. .. .. . .. • . .. .. • . .. .. . .. 1,053,296.19 
1936 ......................... 1,178,414.67 
1937 .. • • • .. • .. .. • • .. .. .. • .. .. 1,476,178.44 
1938 ......................... 1,167,658.25 
1939 .. • . . .. • • .. .. .. .. .. • • .. . • 2,251,238.20 
1940 • .. . • • .. . .. .. .. . .. • • .. . .. 2,238,527.23 
19U ......................... 2,667,203.24 
1942 ......................... 3,323,349.41 
1943 ......................... 3,240,260.46 

The declines in coal and crude ore traffic mentioned 
above, are to be noted in "Exhibit B" attached hereto. 
In spite of greatly increased industrial activity, the 
1943 revenues for these commodities were much less 
than in 1929. However, these losses have been more 
than replaced by increases in other commodities. 

Improved Traffic Prospect.s. 

Important of the increases is that of high grade lime 
from the plants at Ste. Genevieve, which are !lerved 
exclusively by Missouri-Tilinois. Because of its purity, 
this lime is in demand throughout the country (it has 
moved even to Canada, Panama and to South Amer-
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trtificate Number R.R. 354 to!S 

SECRETARY OF STATE 

"' D ~ODioomim!IUimuiumlimmimmimmiuunru==========aa~"' 

TO ALL TO WHOM THESE PRESENTS SHALL COME/ GREETING: 

WHEREAS1 Articles of Dissolution and Articles of Liquidation duly signed and veriAed of 

~lississippi River and Bonne Terre Railway 

have been A led in the office of the Secretary of State on the ___ _ 25th _ ____ day of 

A. D. 19AE_1 as provided by "The General and Business Corporation 

Act of Missouri." 

___ Wil.s_on._Be_ll _________ 
1 

Secretary of State of the State 

of Missouri1 by virtue of the powers vested in me by law1 do hereby issue this Certificate of Dissolution. 

I 

=-

"/ 

IN TESTIMONY WHEREOF1 I hereto set my hand and cause to be affixed 

the Great Seal of the State of Missouri. Done at the City of Jefferson 

this ---'-2._,_,5_...,tb,_,__ __ day of ___ _,_s'-"'e+'p ...... t.e:::um!ll.bmecc:r _______ _ 

CHIEF CL:ERK 

~MID-STATE PRINTING CO., JEFFERSON CITY, MO. X4t563 
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!01S 
ARTICLES OF DISSOLUTION 

OF 
lUSSISSIPPI RIVER AND BONNE 'lERRE RAILWAY 

L. w. Baldwin, of lawful age, being duly sworn, states that he is 
President of Mississippi River and Bonne Terre Railway, and that the- follow
ing facts are true, to-wit: 

(1) '!he name of the corporation is Mississippi River and Bonne 
Terre Railway, with principal office at Bonne Terre, Missouri. 

(2) The names and respective addresses of its officers and 
directors are as follows: 

OFFICERS 

L. VI. Baldwin, President • • 210 N. 13th Street, St. Louis, Mo. 
M. Eckert, Vice-President • 210 N. 13th Street, st. Louis, Mo. 
A. T. Cole, SecretarY'• ••• 210 ~~. 13th street, st .. Louis, Uo. 
E. G. Wagner, Treasurer • • 210 N. 13th Street, st •. Louis, Mo. 
T. Tjl Railey, 

General Counsel ••• 210 N. 13th street, st. Louis, Ho. 

DIRECTORS 

t. w. Baldwin • • • • • • • 210 N. 13th Street; St. Louis, Mo. 
R. C. White • • • • • • • • 210 N. 13th Street, St. Loui~o. 
M. Eckert • • • • • • • •• 210 N. 13th Street, St •. Loui o.~ L: . E. o·. ·~."}, A. J. Sevin •••••••• Grant Bldg., Pittsburgh, Pa. ~ ~ w. G. Patton • • • • • • • -. 250 Park Ave. 1 New YorkJI N. Y. 
Clinton H. Crane •••••• 250 Park Ave., New York, N. Y. SEP 17 1945 (One Vacancy} 

' 
(3} A. COPY' o~ the resolution of the shareholders autho~ ':!tar .. voluntary dissolut1on of the corporation follows, to-wit: 

q 

"Whereupon, after full discussion and on motion duly made and seconded, 
it was unanimously 

11RESOLVED, That subject to approval and authorization by the Interstate 
Commerce Commission, the offer of the Missouri-Illinois Railroad Compacy as 
set out in letter trom the President of that compaqy dated February 27, 
1945, and also set out in the resolution of the Board of Directors of this 
company dated February 271 1945, a copy of which resolution is hereinabove 
set out, be and same is hereby accepted.; and the President of this compacy, 
L. w. Baldwin, or the Vice-President of this Company, w. G. Vollmer, or 
either of them, is hereby authorized tor the consideratd.on set forth in . 
said letter, to convey to the Mi.ssouri-nlinois Railroad Company all of 
the railroads of this company, approximately JJ, miles in length, extending 
from Riverside, Missouri, to Derby, Missouri, and from Hoffman Junction, 
Missouri, to Hof.tblan, Missouri, together with all other property of thil!l 
co~ ot whatever kind, real or personal, and wherever situated, and all 
of the rights and franchises of this company (except ·its-tranchisea to be 
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1 
. 

a corporation). Such conveyance shall be made by a deed in which the 
llissou.ri-Illinois Railroad Company shall join, for the purpose of 
cancellation by that compan,y of the outstanding un.secured indebtedness 
of said Mississippi River and Bonn~ Te·r~. J!ailway to the Uissouri-:~ois 
Railmad Compan;y, and the assumption:•:byj~ucJf:cla-st> 'r\ained compacy of all 
other obligations, debts, and_liab~~~ie.~;1 . A£ ,al}i;. ·of lfiss~s~pp; lij.~~"~~(· and Bonn.e Terre Ra.ilwa;yrt:;Yli'~'c ;l;l! ,~?~w,.' .-ot.\ .~, ~~-·. '· · · · · 

y. • .• 

. ' . ~~/)~~:,}"i"k' .. -:~·~-~.:.....:;.·:~;-:';..~']':':;1".-.-.. ·"'f.l».l,. •• ... :'· ... ,;;, • .... ' :._ ' 

"RESOLVED FURTII'El! ~"" !.h~~ . h·."~f .. ~~' . ~~sid~nt :.·. or W. Q.,cVoll.me-r.~ \J.\ ·~~~,!' 
Vice-President of thiS. compan)' 1 · be and he;. i~ 'hereby authorized . f~ .,JL~d , . _," ... , .. 
in the name oi' this c~p~·'too·make;· verU"y;: ·afid file with th8·'~er-
state Commerce Commiss~on.~~~ch .. ,~~~t~~t~yn. ~-~,be. necessary',in order ·· · ... ·· 
t~t the conveyance ot·\he'.p~pert~1 \and f~~~?h~ses.,.of jlp-1~,,c~,~~' .t,!1~)1"~'<~~ 111 
Missouri-Illinois Ba!+road <lompany; hereby authori~d, b_e al";p.,ro~d m? ·'·""'"'··· ." authorized by the Inte.rs.tate\ Cc1111il8ree Collllld:sSion. \~:.;·:, ,., ., .• ;, '• .. · · ~ · ... ,. .•. · • 

·. , .. ' rtRESOLVED Ft'.l'£4THER~·· Tf'ictt upon 'd~liveq 9~.-aaid deed of conveyance, 
:, t}le Board Of D~rectors.~\ the ~1-d.EUtt,t-'or the Vice-President of this 

Company be and each of them is hereby directed to take or to cause to 
be. taken from time to time such action as may be necessaey in order that 
the- charter granted to this compa.ny by the State of PHissouri be surrendered 
arid this company be dissolved and all its affairs wound up. 11 

(4) The n\ll!l.l)er Of shares outstanding entitle(~. to ·vote for or against 
·such resolution of the shareholders was 30,000, arid; all o:f said shares were 
voted in favor of the dissolution of the corporation. i ,., 

I ~. ,; ' • 
< {' 

(5) By deed dated July 31, 1945, Mississippi. R.iver~·a,qa_ Bonne 1erre 
· Railway, with approval of, tpe Interstate Comerce 'COmmission, conveyed 
all of its property to Missouri-illinois RaUroad COmpa,.ny ~ pursuant to the 

·aforesaid resolution. · ':, . . .. , ~. 

'i 

cZ-:~~Q. 
· · . Secretary. · ......._.... 

STAlE OF 11ISSOUlU ) 
: ss 

CITI OF ST. LOUIS ) 

President 

.F fl LED 
SEP 17 1945 

' 
~. 

Secretary ot Sta'ie Sepr. 
Subscribed and sworn to before me this 1#-t:h ~ of lttgiiifr, 1945. 

~ commission expires September 15, 1948. 
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INTEGER LAW CORPORATION 

633 WEST FIFTH STREET · FLOOR SIXTY SEVEN · LOS ANGELES, CA 90071 

John F. Barg 
Barg Coffin Lewis & Trapp LLP 
3 50 California Street, 22nd Floor 
San Francisco, California 94104 -1435 

GREGORY EVANS 
ATTORNEY AT LAW 

PHONE: {.213) 892-4488 

EMAIL gevans@integerlegal.com 
WWW.INTEGERLEGAL.COM 

June 20, 2013 

Re: Union Pacific and Asarco 

Dear Mr. Barg: 

Thank you for your letter of June 18, 2013. While we have not been directly involved in 
the sampling referred to in your letter, we provide the following response on behalf of Asarco in 
an effort to address Union Pacific's stated concerns. To the extent Asarco's response does not 
adequately or clearly address Union Pacific's concerns, we invite you to write or call in order 
that we may resolve this matter-informally. 

First, and most importantly, we are assured that none of the sampling you have 
referenced occurred on Union Pacific's private property. Asarco is well aware of the safety 
issues associated with rail lines- through its indirect relationship with Union Pacific by virtue of 
Grupo Mexico ownership, and through Asarco's direct relationship with Union Pacific as a 
shipper on the railroad for over a century. Asarco, including its affiliates and its contractors, 
does not intend to, and will not conduct any sampling of any so'rt upon any Union Pacific lines or 
private property without obtaining Union Pacific's permission or pursuant to all procedures and 
requirements that may apply. 

Asarco has not at any time "trespassed" upon Union Pacific property in the past. The 
results of limited surface sampling that is referenced in reports sent at Asarco' s direction to the 
United States Environmental Protection Agency and state environmental regulators come from 
the inspection of public property, not Union Pacific's rail lines that are in use or its private 
property. Asarco only tested abandoned rail lines and "rails-to-trails," former UP (and UP 
predecessor) rail lines that have been converted for public, recreational uses. Where references 
have been made in reports or letters to "active rail lines," the inspection of ballast and soil was, at 
all times, performed well off the Union Pacific owned right-of-way and upon property (or 
streams and waterways) adjacent to Union Pacific's railroad. 
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INTEGER LAW CORPORATION 

John F. Barg 
June 20, 2013 
Page 2 

We trust that neither your firm nor the Union Pacific Railroad has accused Asarco of 
trespassing in order to deter Asarco from reporting to United States and state regulators the very 
serious conditions discovered upon abandoned, former Union Pacific railroad, donated "rails-to
trails," and property adjacent to active railroad where contaminated ballast exists or has washed 
into public rivers, streams and other waterways. We also hope that Union Pacific's incorrect 
accusations are not intended to silence Asarco about the public impact of the contamination 
discovered upon public property. 

Asarco has taken careful steps to gather information from public property in order to 
determine whether Union Pacific's contamination threatens the $1.79 billion, nationwide 
environmental remedy it has funded, voluntarily. Our preliminary assessment is that it does, in 
fact, threaten the Asarco financed remedies around the United States. 

In a public statement by John C. Cruden, Deputy Assistant Attorney General with the 
Environment and Natural Resources Division of the United States Department of Justice, 
referring to Asarco' s voluntary $1.79 billion cleanup of sites around the country, EPA has stated 
"this demonstrates that just because a company goes into bankruptcy doesn't mean it will avoid 
its responsibilities." See New York Times, December 11, 2009. Asarco does not intend to avoid 
its environmental responsibilities. As a stakeholder in the outcome of environmental cleanup 
projects funded around the United States, Asarco hopes that Union Pacific will work with it, and 
regulators, to address an apparent, serious source of continuing contamination that threatens the 
Asarco's financed remedies. To that end, Asarco would appreciate the opportunity to meet with 
Union Pacific to discuss the impact of its findings upon the Asarco financed cleanup. 
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04 HJL? 29 Ai'l/0: 56 
UNITED STATES ENVIRONMENTAL PROTECTIOI{/-W@Epl.CY-.1 r;:.;;r£CT!ON 

REGION VII . AGeS;;·;·:.~ fil011 Vll 
REGIG11.4L r;:::,\-RfW' CLERK 

901 NORTH 5m STREET " 
KANSAS CITY, KANSAS 66101 

IN THE MATTER OF: 

St. Francois County Mining Area 

St. Francois County, Missouri 

THE DOE RUN RESOURCES 
CORPORATION, 

Respondent. 

Proceeding Under Sections 104, 106(a), 107 
and 122 of the Comprehensive 
Environmental Response, Compensation, 
and Liability Act, as amended, 42 U.S.C. §§ 
9604, 9606(a), 9607 and 9622 

Docket No. CERCLA-07-2004-0167 

ADMINISTRATIVE ORDER ON 
CONSENT FOR REMOVAL ACTION 
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IV. FINDINGS OF FACT 

1 0. The first recorded lead mining in St. Francois County occurred in the early 1700s. 
Mining operations were continuous in the area from the mid-1700s until the mid-l970s. Over 
the years, the mines, milling operations, and associated facilities in the county became known as 
Missouri's "Old Lead Belt". 

11. Over 8 million tons of lead concentrate were produced in the Old Lead Belt during 
the period from 1864 to 1970. The by-product of the mining process resulted in the production 
of mine waste materials called chat and tailings. An estimated 250 million tons of chat and 
tailings were generated over this 100-plus years of mining operations. 

12. Chat is fine to coarse dolomite rock fragments produced during the early milling 
process in which density separation was used to separate the ore. Chat was transported 
mechanically by conveyor and disposed of in large piles at heights generally greater than 100 feet 
above the surrounding topography. 

13. Tailings were produced by a wet separation process. Sometimes referred to as fines, 
tailings typically involve smaller fragment fines, silts, silty sands, and clay. The tailings were 
disposed of by hydraulically depositing them into impolll1dments known as tailings ponds. 

14. In the St. Francois County Mining Area, there are six distinct chat pile and tailings 
pond areas: National, Elvins, Bonne Terre, Federal, Desloge, and Leadwood, which are the 
subject of this Order. These areas are shown on the map which is attached to this Consent Order 
as Attachment 3. Following is an estimate of the acreage covered by the chat piles and tailings 
ponds in these eight areas: 

Area Chat Pile Acres Tailings Pond Acres 
National 44 108 
Elvins 72 77 
Bonne Terre 39 306 
Federal 43 1005 
Desloge 95 275 
Leadwood 35 528 

15. The physical and chemical nature of the mine waste materials at these areas is 
similar. Analytical results from samples taken from the mine waste materials show that the 
materials contain lead, zinc, and cadmium. Following are the mean and maximum 
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concentrations of lead, cadmium, and zinc, in J-<g/g, which have been found in samples of the 
waste materials from the six areas: 

Lead Cadmium Zinc 
Area Mean Max Mean Max Mean Max 

National 3508 9283 7 87 457 5055 
Elvins 4392 11600 103 202 5482 11900 
Bonne Terre 3515 7010 13 29 541 967 
Federal 885 210000 6 170 29 34100 
Desloge 2215 13000 22 270 1044 13000 
Leadwood 2444 17000 267 1870 5009 25800 

I 6. Numerous environmental investigations have been conducted in the St. Francois 
County Mining Area in recent years. These investigations show that mine waste materials 
containing lead, cadmium, and zinc have migrated from the eight disposal areas via wind 
erosion, bank erosion, storm water runoff, and leachate. As a result, some surface waters, 
sediments, and soils in the area contain elevated levels oflead, cadmium, and zinc. 

17. In April1995, Fluor Daniel Environmental Services on behalf of The Doe Run 
Resources Corporation prepared an "Initial Remedial Investigation Report" which summarizes 
the history of mining activities in the St. Francois County Mining Area, describes the eight chat 
pile and tailings pond areas in detail, and compiles and evaluates the environmental data which 
has been collected to date in the St. Francois County Mining Area. 

18. In May 1997, the Missouri Department of Health (MDOH) released a draft Lead 
Exposure Study of children in the Old Lead Belt. The MDOH Study included sampling 
children's blood, sampling environmental media such as soil and dust, and questioning residents 
about their lifestyle as it related to lead exposure. The Study compared the information in the 
Old Lead Belt of St. Francois County to information collected during the Study on a control area, 
Salem, Missouri, located outside the area of concern. 

19. The results of the Study revealed lead concentrations in residential yards located near 
the mine waste areas in excess of 1 0,000 mg/kg. In the Old Lead Belt, about 1 7% of the children 
tested showed a blood lead level of more than 10 J-<g/dl whereas only about 3% of the children in 
Salem were elevated. According to the U.S. Centers for Disease Control and Prevention (CDC), 
a blood lead concentration of l 0 J-<g/dl presents a health concern. The Missouri Department of 
Health and Senior Services reported that the 2002 calendar year blood lead testing data showed 
that 9% of the children tested in St. Francois County showed a blood lead level of more than 10 
,ug/dl. 
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20. A study concerning St. Francois County entitled "Source Contribution of Lead in 
House Dust From a Lead Mining Waste Superfund Site" published in 1998 identified that the 
sources of lead in house dust was 23% from lead paint and 21% from mining waste. 

21. Concurrently with the MDOH Study, EPA released its strategy to reduce the health 
impacts in the area from lead that is present in the environment as a result of mining-related 
activities. The three key aspects ofthe strategy are source control, long term remedial control, 
and an interim program to reduce currently elevated blood-lead levels. The interim program 
consists of outreach to test as many children as possible followed by intervention to reduce any 
elevated blood-lead levels, as well as soil testing and removal. 

22. In April2000, EPA and The Doe Run Resources Corporation voluntarily entered into 
an Administrative Order on Consent for the St. Francois County Mining Area requiring The Doe 
Run Resources Corporation to implement a soil testing and removal program and a blood lead 
testing and control program within the St. Francois County Mining Area. The program will 
expire in April 2004. 

23. In March 2002, The Doe Run Resources Corporation submitted a Remedial 
Investigation Report which compiles and evaluates the environmental data which has been 
collected to date in the St. Francois County Mining Area. 

24. Nearby residents may face actual and/or potential exposure to lead from the mine 
waste via ingestion, skin contact, and inhalation. Exposure to lead can increase the risk of future 
adverse health effects such as damage to the central nervous system, peripheral nervous system, 
and kidney and blood disorders. Young children are particularly susceptible to adverse health 
effects due to exposure to lead. 

25. Contamination by, and exposure to, cadmium and zinc are being addressed in other 
investigation and response actions. 

26. The Doe Run Resources Corporation is a corporate successor of St. Joe Lead 
Company, who conducted mining operations in the St Francois County area and who disposed 
of mine wastes containing lead, zinc, and cadmium at, and/or who currently owns portions of, 
each of the six mine waste areas described above. 

27. The Doe Run Resources Corporation is a New York Corporation registered to do 
business in the State of Missouri. 

28. Other persons who may be current owners, operators, or successors to operators who 
disposed of mine waste containing lead, zinc, and cadmium in the St. Francois County area, but 
who are not parties to this Order, include ASARCO, Inc.; NL Industries, Inc.; the State of 
Missouri Division of State Parks; the St. Francois County Environmental Corporation~ and 
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parties who purchased or removed chat or other mine wastes and placed it on land in the St. 
Francois County Mining Area or otherwise used it for commercial purposes. 

29. Much of the property comprising the six major mine waste areas, and adjacent 
properties to which contaminants may have migrated, is owned by persons other than 
Respondent. Among these persons are individuals, profit corporations, not-for-profit 
corporations, and government entities. Access to some of these properties will be necessary in 
order to complete the work required by this Order. 

V. CONCLUSIONS OF LAW AND DETERMINATIONS 

30. Based on the Findings of Fact set forth above, and the Administrative Record 
supporting this removal action, EPA has determined that: 

a. Each of the six mine waste areas identified in the Findings of Fact herein is a 
"facility" as defined by Section 101(9) ofCERCLA, 42 U.S.C. § 9601(9). 

b. Lead is found at each of the six mine waste areas identified in the Findings of 
Fact herein and is a "hazardous substance" as defined by Section 101(14) ofCERCLA, 42 
u.s.c. § 9601(14). 

c. Respondent is a "person" as defined by Section 101(21) ofCERCLA, 42 
U.S.C. § 9601(21). 

d. Respondent is a responsible party under Section 107(a) ofCERCLA, 42 
U.S.C. § 9607(a), because: 

1. Respondent is the "owner" and/or "operator" of portions of five of 
the six facilities, as defined by Section l 01 (20) of CERCLA, 42 
U.S.C. § 9601(20), and within the meaning of Section 107(a)(l) of 
CERCLA, 42 U.S. C.§ 9607(a)(l), and/or 

ii. Respondent was the "owner" and/or "operator" of the facilities at 
the time of disposal of hazardous substances at the facilities, as 
defined by Section 101(20) ofCERCLA, 42 U.S.C. § 9601(20), 
and within the meaning of Section 107(a)(2) ofCERCLA, 42 
U.S.C. § 9607(a)(2). 

e. The presence of hazardous substances at the six mine waste areas or the past, 
present or potential migration of hazardous substances currently located at or emanating from the 
six mine waste areas, constitutes an actual or threatened "release" of hazardous substances from 
the facilities as defined by Section 101(22) ofCERCLA, 42 U.S.C.§ 9601(22). 
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ObJective 

Attachment 1 
STATEMENT OF WORK 

Removal Action for Surface Soil Characterization and Removal 
St. Francois County Mine Tailings Sites 

The objectives of the removal action to be performed by the Respondent are as follows: 

1. To provide tor a surface soil characterization program for the residents within the 
boundaries shown on Exhibit A to this SOW. 

2. To provide a surface soil replacement program for any yard or child high use area within 
the boundaries shown on Exhibit A to this SOW where lead concentrations exceed 400 
parts per million (ppm). The boundaries shown on Exhibit A are meant to represent the 
area within 500 feet of chat and tailings waste, 1,000 feet from four identified 
smelters/calciners, and l 00 feet from mine shafts. 

Work to Be Performed 

1. Soi 1 Characterization and Health Education 

For any residence or child high use area within the boundaries shown on Exhibit A that 
have not been previously sampled, Respondent shall characterize surface soils to determine the 
lead concentration present. In addition, Respondent shall characterize surface soils to determine 
the lead concentration present for any residence located within the boundaries shown on Exhibit B 
which has not been previously sampled, where Respondent is notified that an EBL child under 72 
months of age resides. The sampling will be conducted in accordance with an EPA-approved 
sampling plan. Multi-aliquot soil samples will be collected from the upper 1 inch of soil in each 
quadrant of a yard. Separate multi-aliquot soil samples will be collected from drip zones, down 
spout outfalls, driveways, and child play areas. Analysis can be performed using an XRF 
instrument with 5% of the samples being submitted to a laboratory for analysis. The Respondent 
shall prove, in advance, to EPA's satisfaction, that each laboratory it uses is qualified to conduct 
the proposed work. The laboratory shall have and follow a quality assurance program. 

Data shall be provided to EPA in both paper copy and in a Geographical Information 
System (GIS) format All visits to homes will be documented and entered into the GIS including 
those sampled, no one at home, and refusals to allow sampling (including reason given, if any.) 
A personalized package ofEPA-approved educational material and sampling results shall be 
provided to the homeowner in a "Sampling Results Letter" within 2 weeks of Respondent's 
receipt of sampling results. Parents or guardians of young children should be encouraged to have 
their child scheduled for blood lead testing. 
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